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Current Topics. 
The Chancellor of the Exchequer and the Courts. 


WHEN in the course of the revolving months the morrow of 
St. Martin’s comes round, as it has once again, the curious 
in such matters may witness in one of the courts the Chancellor 
of the Exchequer arrayed in his robe of office and taking the 
leading part in the selection of those eligible for the office of 
High Sherifi in the various counties for the ensuing year. 
As we all know, the High Sheriff is a very ancient office, and, 
like many another, it is anomalous in this, that he may be held 
personally responsible for the dereliction or abuse of office on 
the part of his subordinates. This is the sole surviving 
occasion on which the Chancellor of the Exchequer appears 
officially in the Law Courts, but it is of interest to recall that 
in days gone by there was at times a very real association of 
this high State functionary with the administration of justice. 
The old Court of Exchequer had jurisdiction both in law and 
in equity, and when sitting exercising the latter jurisdiction 
the Chancellor of the Exchequer took part and indeed 
presided. This may be said to have been quite natural 
seeing that the primary and original business of the court was 
to call the King’s debtors to account, and to recover any 
lands, goods, chattels or other profits or benefits, belonging to 
the Crown. Till the Judicature Act, 1873, the Chancellor 
of the Exchequer continued, at least nominally, to be a 
member of the court, but by ss. 96 and 97 of that statute his 
judicial functions were abolished. It is said that Sir Ropert 
WALPOLE on more than one occasion presided in the Court 
of Exchequer, but he must have been the last, or one of the 
last, to exercise judicial functions qua Chancellor of the 
Exchequer. Even in the restricted duty now falling to him, 
it has rarely been the case that we have had, as we now have 
in the person of the Chancellor of the Exchequer, one who, 
in another capacity, like the present Chancellor, in former days 
appeared as counsel in the same court and there won many of 
his forensic triumphs. 


House of Lords Appeals. 

THE substantial list of appeals standing for hearing in the 
House of Lords this term is again a striking illustration of 
the combative character of the British race, who will be 
satisfied with nothing less than the well-considered deter- 





mination of their disputes by the ultimate appellate tribunal. 
In view of this it is curious to recall that the Judicature Act, 
1873, expressly provided for the abolition of the House as a 
judicial body on the ground that one Court of Appeal above 
the High Court was amply sufficient ; but before this provision 
came into force Parliament changed its mind, and the 
appellate jurisdiction of the House, as the supreme appellate 
tribunal, was confirmed and the constitution of the House in 
this respect was reorganised by the passing of the Appellate 
Jurisdiction Act, 1876, which allowed the creation of Lords 
of Appeal in Ordinary who were to be life peers. Originally 
those life peers were only entitled to sit and vote during their 
tenure of office, but this limitation on their powers was later 
removed, and now they may, if they so desire, sit and vote 
even though they may have demitted their high office. Since 
the reorganisation of the House as a judicial tribunal the 


| country has indeed been fortunate in having hgd a succession 


of very learned lawyers who have contributed largely to the 
elucidation of the law and its application to the facts with 
which they had to deal. 


National War Loans: Financial Resolution. ; 

THE Financial Resolution in connection with the National 
Loans Bill was submitted by the Chancellor of the Exchequer 
to the House of Commons on Tuesday. Its terms empower 
the Treasury to borrow in such manner as they think fit on 
the security of the Consolidated Fund (1) any sums required 
for raising any supply granted to His Majesty for the service 
of the year ending 3lst March, 1940; (2) an additional sum 
not exceeding £250,000,000, and (3) any sums required for 
the repayment of any maturing securities issued or deemed 
to have been issued under the War Loan Acts, 1914 to 1919, 
or any provision thereof or issued under any Act of the 
present Session for giving effect to the resolution, or of any 
Treasury bills or ways and means advances. The resolution 
empowers the Treasury, for the purpose of carrying out any 
arrangement for the exchange of Government securities, to 
create and issue new securities and to undertake to make 
payments to holders of securities surrendered in pursuance of 
the arrangement. For giving effect to these provisions an 
Act of the present Session may, according to the resolution, 
contain provisions incidental thereto or consequential thereon. 
Such provisions may charge on the Consolidated Fund (a) the 
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principal of and any interest on securities issued under the 
Act, (6) expenses incurred in connection with the raising of 
money or the issue of redemption securities under the Act, 
(c) remuneration payable to the Bank of England or the 
Bank of Ireland in respect of the management of such 
securities, and (d) money required for a sinking fund. Other 
authorised provisions relate to the payment into the Exchequer 
of money received by the Treasury, the application of money 
received by the issue of national savings certificates for any 
purpose for which money may be raised under the Act, and 
to the borrowing by the Treasury under the Act of money 
which, by virtue of any other Act, they are authorised to 
borrow under s. | (1) of the War Loan Act, 1919. 


Prices of Gocds Bill: Amendments on Report. 

ImportaNT amendments which were introduced into the 
Prices of Goods Bill during the report stage in the House 
of Commons should be briefly noted. The date on which 
the basic price is to be ascertained has been altered from 
Ist August to 21st August. A new clause provides that where 
there has been a sale of goods at more than the permitted 
increase of price, the buyer, whether in a wholesale or retail 
transaction, shall have the option of avoiding the transaction 
entirely and recovering from the seller the full amount paid, 
or of confirming the transaction and recovering any loss due 
to overcharge. Where a transaction is avoided safeguards 
are introduced to protect the rights of third parties, and 
provision is made for the tendering of goods by the purchaser 
back to the seller in the condition in which they were received 
and within reasonable time, which varies according to the 
class of goods concerned, and the opportunities afforded to 
the purchaser of finding out whether or not there has been 
any infringement of the law. The Solicitor-General, who 
introduced this clause, gave an undertaking that when the 
Bill went to the House of Lords the Government would 
endeavour to tie the civil right to cases in which there has 
been a criminal prosecution against the seller. Finally, 
mention should be made of an amendment, moved by the 
President of the Board of Trade, to ensure that the local 
price regulation committees shall keep under review the 
prices at which goods not at the time being regulated are 
being offered for sale in their respective localities, and that, 
if it appears to them to be expedient that an order under the 
measure shall be made in relation to any such goods, they 
shall make a representation to that effect to the central 
price regulation committee. The Bill has now passed through 
all stages in the House of Commons and has been read a 
third time in the House of Lords. 


Rules and Orders: Non-Contentious Probate. 

THE attention of readers should be drawn to the contents 
of the Non-Contentious Probate Rules, 1939, which were set 
out on p. 834 of our last issue. They have been made by the 
President of the Probate, Divorce and Admiralty Division of 
the High Court with the concurrence of the Lord Chancellor 
and the Lord Chief Justice under powers conferred by s. 100 
of the Supreme Court of Judicature (Consolidation) Act, 1925, 
and come into operation on the 15th of this month. The rules 
are concerned with administration bonds, and substitute new 
provisions for those contained in rr. 38 to 40 of the Rules and 
Orders and Instructions for the Registrars of the Principal 
Registry of the Court of Probate in respect of non-contentious 
business, dated the 30th July, 1862, as amended by subsequent 
rules (“ The Principal Registry Rules ’’), and rr. 44 to 46 of 
the Rules and Orders and Instructions for the Registrars of 
the District Registries of the Court of Probate, dated the 
27th January, 1863, as amended by subsequent rules (‘* The 
District Registry Rules ’’). The rules provide that adminis- 
tration bonds should be in the form thereto annexed and, 
unless otherwise provided by rule, are to be attested by an 
officer of the Principal or a District Registry, commissioner 
or other person authorised to administer oaths, but in no 





case by the solicitor for the applicant for the grant or the 
agent of such solicitor. Attestation of a bond is not required 
from a trust corporation (as defined by s. 175 of the Supreme 
Court of Judicature (Consolidation) Act, 1925, or amending 
Acts), nor from a company authorised to become surety to an 
administration bond, but an affidavit must be filed as to 
sufficiency of assets, etc. Subject to the provision of s. 167 
of the Supreme Court of Judicature (Consolidation) Act, 1925, 
and except where the rules otherwise provide, two sureties to 
a bond are to be required. One surety will be accepted where 
the gross estate does not exceed £50, or where a company or 
corporation, as defined by the preceding rule, is surety, and 
in certain cases no surety will be required. The rules also 
deal with administration bonds in cases of personal applica- 
tion, r. 17 of the Principal Registry Personal Application 
Rules, and r. 17 of the District Registry Personal Application 
Rules, being accordingly revoked. As the new rule concerning 
sureties deals with the position in regard to trust corporations, 
the words ‘ no surety shall be required from a trust corpora- 
tion having its principal office within the jurisdiction, unless 
the Registrar shall so direct,” in r. 111 of the Principal 
Registry Rules and r. 104 of the District Registry Rules, 
are to be omitted. Rule 47 of the last-named rules is also 
revoked. The new forms prescribed are in substitution for 
Nos. 16 and 17 of the Principal Registry Rules, and Nos. 17 
and 18 of the District Registry Rules, as specified in the 
Third Schedule to the Non-Contentious Probate Rules, dated 
3rd December, 1925. 

Claims under the Compensation (Defence) Act. 

WE publish elsewhere in this issue (p. 853), the Compensation 
(Defence) Notice of Claims Rules, 1939 (S.R. & O., 1939, 
No. 1296) made by the Treasury under s. 11 of the Compensation 
(Defence) Act, 1939. The Rules are accompanied by a 
schedule containing seven forms in which claims are to be 
made, covering claims other than those in respect of the 
requisition or acquisition of vessels or aircraft or the requisition 
of space or accommodation in a ship or aircraft. It must be 
borne in mind that s. 11 prescribes a very short period of 
limitation in respect of claims for compensation under the 
Act, namely, six months from accrual, unless in a given case 
or class of cases the Treasury allows longer. The forms now 
published deal with cases where possession of buildings or 
land (agricultural or otherwise) has been taken by the Crown 
in respect of which compensation is immediately payable 
(Form 1), cases where the Crown damages the property 
(Form 2), cases where the Crown has “ done work ” on seized 
land (Forms 3 and 4), and cases where goods or vehicles are 
requisitioned (Forms 5, 6 and 7). All the forms provide for 
signature by the claimant himself, but r. 2 authorises signature 
‘* by a person duly authorised by the claimant en his behalf.” 
Accordingly, it seems that the claimant’s solicitor may sign 
for him. The notice of claim, when filled in, is to be delivered 
“to such person as the competent authority by whom the 
requisition or acquisition was affected shall direct, or failing 
any such directions to the competent authority.” Since 
going to press the Compensation (Defence) Notice of Claim 
(No. 2) Rules have been published. 


Recent Decisions. 

In A. v. B. (The Times, 7th November) the Court of Appea! 
(Sir WiLtrrip GREENE, M.R., and Stesser, MacKinnon, 
CLauson, Gopparp and pu Parca, L.JJ.) held that the 
allegations contained in an affidavit by the appellant company 
with regard to its position in relation to its creditors were 
insufficient to establish that it was * unable immediately ” 
to satisfy a judgment within the meaning of s. 1 (4) of the 
Courts (Emergency Powers) Act, 1939. It was contended 
that although there were sufficient assets to satisfy the 
judgment the company was unable immediately to do so 
because, by reason of the war, its resources were insufficient 
to satisfy the claims of other creditors also. Liberty to apply 
for leave to file further evidence was granted. 
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The Courts (Emergency Powers) 
Act, 1939. 


I. 

THE Courts (Emergency Powers) Act, 1939, is modelled on an 
Act of the same name passed in August, 1914, and authorities 
on the latter are therefore relevant to the present Act, due 
regard being paid to differences of wording. The 1914 Act 
was amended by the Courts (Emergency Powers) Act, 1916, 
the Courts (Emergency Powers) (No. 2) Act, 1916, and the 
Courts (Emergency Powers) Act, 1917. The last three Acts 
introduced certain new matter, such as a power to annul 
contracts interfered with by restrictions on labour and 
materials, which are not in the present Act, and which do 
not at present require discussion here. They also amended 
the primary provisions of the 1914 Act, and the 1939 Act is 
based upon the 1914 Act as so amended. 

The 1914 Act, s. 1 (1) (a), provided that ** No person shall 
proceed to execution on, or otherwise to the enforcement of, 
any judgment of any court (whether entered or made before 
or after the passing of this Act) for the payment or recovery 
of a sum of money to which this subsection applies, except 
after such application to such court and such notice as may 
be provided for by rules or directions made under this Act.” 
But the subsection was, by later words, made not to apply to 
“any sum of money (other than rent not being rent at or 
exceeding £50 per annum) due and payable in pursuance of a 
contract made after the beginning of the 4th day of August 
1914.” The corresponding provision of the 1939 Act is 
s. 1 (1), which provides * Subject to the provisions of this 
section, a person shall not be entitled, except with the leave 
of the appropriate court, to proceed to execution on, or 
otherwise to the enforcement of, any judgment or order of any 
court (whether given or made before or after the commence- 
ment of this Act) for the payment or recovery of a sum of 
money : Provided that nothing in this subsection shall apply 
to—(b) anv judgment or order for the recovery of a debt which 
has become due by virtue of a contract made after the com- 
mencement of this Act.” It is noticeable that there is nothing 
here to include in the scope of the Act rents below £50 a year 
under contracts made after the Act. The provision of 1914 
was held to cover a judgment for costs made against a plaintiff 
on the dismissal of his action (Dobb v. Henry Dobb, Lid. 
[1918] 1 Ch. 443). But that ruling is reversed by the Act of 
1939, which excludes from s. 1 (1) “ any judgment or order 
under which no sum of money is recoverable otherwise than 
in respect of costs” (proviso (c)). The exception would 
accordingly apply not only to the circumstances of the Dobb 
case, but also a case where, for example, a plaintiff obtains 
judgment for specific performance, or an injunction or a 
declaration. There also seems to have been some doubt 
whether or not the 1914 Act applied to judgments for damages 
in cases of tort (see per Johnston and Theobald Mathew 
arguendo in the Dobb case, at p. 446). Such cases were 
expressly excluded by the 1917 Act, s. 6. But there are no 
such doubts on the 1939 Act, as “any judgment for the 
recovery of damages for tort” is excluded from s. 1 (1) by 
proviso (a) thereof. Similarly, there was doubt whether 
s. 1 (1) (a) of the 1914 Act applied to such things as payments 
under bastardy orders. These matters were excluded from 
the 1914 Act by the Courts (Emergency Powers) Order, 1914, 
an Order in Council made under a most extraordinary pro- 
vision of the 1914 Act (s. 2 (4)) which allowed His Majesty 
in Council to restrict the scope of the Act. That provision 
does not reappear, but proviso (d) excludes from s. 1 (1) of 
the 1939 Act “ any order in a matter of bastardy, or any order 
enforceable as an affiliation order.” It was also thought 
necessary in the Order in Council of 1914 to exclude from 
the 1914 Act fines and sums due under recognisances. 
Proviso (e) now excludes from s. 1 (1) of the 1939 Act “any 
order made either in criminal proceedings or in proceedings 





for the recovery of a penalty in respect of any contravention 
of, or failure to comply with, any provisions of an Act.” 

It was held in In re a Company [1915] 1 Ch. 520 that to 
present a winding up petition in order to enforce a sum 
payable under a judgment was not to execute or proceed to 
execute the judgment. But now, by s. 3 of the 1939 Act: 
‘For the purposes of this Act—(b) a person entitled to the 
benefit of a judgment or order, who issues a bankruptcy 
notice or presents a bankruptcy petition or a winding up 
petition founded on the non-payment of money due under 
that judgment or order shall be deemed to be proceeding to 
the enforcement of that judgment or order.” And when the 
bankruptcy or winding up proceedings come on they may be 
stayed, under s. 1 (5), if the debtor’s condition of inability 
to pay is due to the war. Section 1 (5) in its application to 
bankruptcy follows s. 1 (3) of the Act of 1914, which was 
extended to winding up petitions by the Courts (Emergency 
Powers) (No. 2) Act, 1916, s. 1 (2). These two provisions are 
rather curious when taken together, for if the foundation of 
the winding up petition or bankruptcy petition is the non- 
payment of a judgment debt, leave is necessary to issue it 
(s. 3), and, even if leave is given, the proceedings may be 
stayed under s. 1 (5). The latter, of course, applies to a 
much larger class of case than s. 3 (). 

Section 3 (a) is also new. Both the 1914 and the 
1939 Act exclude from the provisions as to enforcing 
judgments cases where the judgment is for the recovery of a 
debt due by virtue of a contract “ made after ” the beginning 
of the respective wars. Now, it is well known that, where an 
offer is made and acceptance occurs later, there is no contract 
till the date of the acceptance, so much so, indeed, that the 
offer (unless made for value) may be withdrawn at any time 
before acceptance (see, for example, Dickinson v. Dodds, 
2 Ch. D. 463). Conversely, of course, an offer may be 
accepted at any moment while it is open, and from the 
moment of acceptance there is a contract. Thus, if A, before 
the war, makes an offer to B and B accepts after the war has 
begun, the contract is formed, at common law, after the war 
has begun. As this might work hardship where an offeree, 
after the war has begun, hurriedly accepts an offer made 
before the war in quite different circumstances, it is provided 
by s. 3 (a) that ** For the purposes of this Act—(a) a contract 
shall be deemed to have been made before the commencement 
of this Act, if an offer made before the day of the commence- 
ment thereof so as to be binding on a contracting party if 
accepted within a specified time expiring on or after that 
day, is accepted by the contracting party at any time within 
that period.” 

Section 1 (1) (6) of the 1914 Act and s. 1 (2) of the 1939 Act 
make leave necessary for persons to execute various 
remedies other than the enforcement of judgments. , The 
1914 Act said: ‘No person shall—(b) levy any distress, 
take, resume or enter into possession of any property, exercise 
any right of re-entry, foreclose, realise any security (except 
by way of sale by a mortgagee in possession), forfeit any 
deposit, or enforce the lapse of any policy of insurance to 
which this subsection applies, for the purpose of enforcing 
the payment or recovery of any sum of money to which this 
subsection applies, or in default of the payment or recovery of 
any such sum of money,” except after leave. This paragraph, 
like paragraph (a), did not apply to money payable under 
pre-war contracts. 

The 1939 Act is much more elaborate. Section | (2) 
begins with the words * Subject to the provisions of this 
section, a person shall not be entitled, except with the leave 
of the appropriate court—(q) to proceed to exercise any remedy 
which is available to him by way of ——” Then follows a 
list of remedies, all of which can be exercised in normal times 
by unilateral action out of court. The first is to levy 
distress: no special point arises on this. The second is to 
take possession of any property, or to appoint a receiver. 
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Appointing a receiver was not included in the 1914 Act, but 
the Courts (Emergency Powers) (No. 2) Act, 1916, provided 
that it was to be so included (ibid., s. 1 (1) (a)). But in the 
1939 Act, proviso (d) to s. 1 (2) expressly excludes from s. 1 (2) 
the institution of proceedings for the appointment of a receiver. 
This is logical, since s. 1 (2) (a) is concerned only with 
remedies normally available out of court. But the list is 
expressly one of remedies, so that the taking of possession by 
a mortgagee was originally outside the 1939 Act, in spite of 
s. 1 (2) (a) (ii), for a mortgagee has a right to possession apart 
from default by the mortgagor. This loophole is stopped by 
the Possession of Mortgaged Land (Emergency Provisions) 
Act, 1939 (see the “* Conveyancer’s Diary,” 83 Sox. J. 741). 
sy proviso (d) nothing in s. 1 (2) is to prevent proceedings 
being taken in court to recover possession of land. 
Section 1 (2) also makes leave necessary for the exercise of 
remedies by way of re-entry on land, the forfeiture of deposits 
or the serving of demands under the Companies Act, 1929, 
s. 169 (1). These seem to call for no comment. But it is 
observable that there is nothing in the 1939 Act to correspond 
to the provision of that of 1914 under which leave was 
necessary for the forfeiture of an insurance policy. 








War and Contracts. 
VIIL—MARINE INSURANCE. 


1. What is the effect of war upon insurances on enemy’s 
property / 

All persons may be insured, except alien enemies: i.e., 
* persons who, either by birth or domicil, belong to a State 
actually engaged in war with our own”: Arnould, ** Marine 
Insurance,” 1939, 9th ed., vol. I, ch. v, s. 85. (** Domicil ” 
is here used in the sense of ** commercial domicil,” see s. 90 
and, note (4).) Hence, it would “ obviously be inconsistent 
with the very purpose of a maritime war to permit insurance 
on the shipping and trade of the enemy ” (loc. cit.). In 
Furtado v. Rogers (1802), 3 B. & P. 191, insurances on behalf 
of a French ship, then an alien enemy, though made before 
war, could not cover a loss by British capture after war had 
broken out, nor could an action be brought after the war 
was over. ~ Whatever contract tends to protect the enemy’s 
property from the calamities of war, though effected antecedent 
to the war, is nevertheless illegal”: per Lord Alvanley, at 
p. 200. The principle applies whether the loss is by British 
capture or by allied capture (Brandon vy. Curling (1803), 
1 Kast 410): whether the insurance was made before or after 
the war broke out; and whether the action was brought 
during the war, or after ; a British insurance on alien property 
does not cover “any loss happening during the existence of 
hostilities between the respective countries of the assured and 
the underwriters ” (op. cit., s. 86). In Brandon v. Curling, 
supra, goods bought on account of Frenchmen were placed 
on an American ship, the “* Greyhound,” before, but exported 
after, war began between England and France in 1793. 
Insurance was effected on their behalf by the plaintiff, a 
sritish subject, and underwritten by the defendant, a British 
subject. Lord Ellenborough said that during the existence of 
a war the subjects of the one country cannot * protect by 
insurance the property and commerce of the subjects of the 
other” (p. 417). But insurance on a British ship against 
British capture is legal: per Bailhache, J., and the Court of 
Appeal in Sanday v. British & Marine Foreign Insurance Co. 
[1915] 2 K.B. 781. 

2. An alien enemy cannot recover for a loss occurring 
during war even though the insurance was made before the 
war (loc, cit. ; ef. Treaty of Versailles, Art. 303, annex, there 
cited). But until a state of war actually exists, even though 
war is Imminent, insurers remain liable. South African gold 
was seized on 2nd October, 1899, when relations between 





England and the South African Republic were strained ; war 
began on 11th October. The assured could recover on a 
policy insuring the gold against capture, even though the 
gold was seized to support the war (Janson v. Driefontein 
Consolidated Mines [1902] A.C. 484. 

3. An alien enemy having a licence to trade in this country 
may insure his property and accordingly he may sue upon 
the policy (Usparichav. Noble (1811), 13 East 332). A Spaniard, 
having a commercial domicil here in time of war between 
England and Spain, was licensed to ship goods in a neutral 
vessel from England to Spain. It was held that not only may 
the plaintiff sue, but “ the commerce itself is to be regarded 
as legalised for all purposes of its due and effectual prosecution 
. . . The Crown, in licensing the end, impliedly licences all 
the ordinary legitimate means of attaining that end”: per 
Lord Ellenborough, C.J. (at p. 340). The person so licensed 
is regarded as an adopted subject; his trading is British 
trading ; he can insure the goods to Spain, either on his own 
account, or on the account of his correspondents (p. 341). 
Where the assured does not become an alien enemy until 
after the loss and the cause of action have arisen, his right to 
sue is suspended during the war and revives afterwards 
(Flindt v. Waters (1812), 15 East 260). “‘ The insurance, 
the loss and cause of action had arisen before the assured 
had become alien enemies ; when therefore they became such, 
it was only a temporary suspense of their own right of suit 
in the courts here, as alien enemies ” : per Lord Ellenborough, 
C.J. (at p. 266). Where the policy is made out in the name 
of a British agent, he could recover on it during the war. 
An enemy underwriter may be sued (Robinson v. Continental 
Insurance Co. of Mannheim [1915] 1 K.B. 155. Where war 
breaks out before the loss, the policy is void (Gamba v. 
Le Mesurier (1803), 4 East 407). (See op. cit., s. 89; also, 
McNair, “ Legal Effects of War,” ch. vii, pp. 135-137.) 
It differs only in degree,” observed Lord Ellenborough, C.J. 
(at p. 409), ‘* whether an enemy be indemnified during a war 
for the losses he sustains in consequence of it, or whether he 
receive a compensation for those same losses after the 
determination of the war.” 

In Janson’s Case, Lord Davey mentioned three established 
rules of the common law (supra, at p. 499). First, the King’s 
subjects cannot trade with an alien enemy without the King’s 
licence. The second principle is a corollary, but rests on 
* distinct grounds of public policy,” viz., “* no action can be 
maintained against an insurer of an enemy’s goods or ships 
against capture by the British Government. One of the most 
effectual instruments of war is the crippling of the enemy’s 
commerce ... The principle equally applies where the 
insurance is made previously to the commencement of 
hostilities, and was, therefore, legal in its inception, and 
whether the person claiming on the policy be a neutral or 
even a British subject if the insurance be effected on behalf 
of an alien enemy. The third rule is that, if a loss has taken 
place before the commencement of hostilities, the right of 
action on a policy of insurance by which the goods lost were 
insured is suspended during the continuance of war and 
revives on the restoration of peace.” 

4. Since trading with the enemy is illegal, it follows that 
insurances on British trade with the enemy are illegal and 
void (Potts v. Bell (1800),8 T.R. 548). The policy there was 
effected in London in 1797 by brokers for the benefit of the 
plaintiffs, merchants in London. The ship was a neutral 
ship bound on the voyage from Rotterdam to Hull, but the 
United Provinces (with whom England was at war) would not 
permit the ship to be cleared for any British port. The ship, 
having sailed, was captured the next day by the French, 
then the King’s enemies. The goods were bought by the 
plaintiff's agent resident in the enemy’s country and were 
then insured in London. The original act being unlawful, 
“no subsequent contract for giving it effect can be supported 
in law ”’ (see argument, p. 550). 
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5. On the other hand, a British subject, possessing a 
commercial domicil in a foreign country, becomes, for com- 
mercial purposes, the subject of that country (op. cit., ss. 93, 
95). A British subject, trading in the United States, could 
voyage from America to the East Indies in a way illegal in 
a British subject but permitted to an American citizen 
(Wilson v. Marryat (1798), 8 T.R. 31). * Collett is a citizen 
of this country by birth, so that he cannot throw off his 
allegiance to this country; he is also a citizen of America 
for the purposes of commerce .” (per Lord Kenyon, C.J., 
at p. 45). He may even trade, as a neutral, with the enemy 
(The Danadus (1802), cited in 4 C. Rob. 255n (op. cit., 
s. 95 (u)). “A British-born subject, resident in the English 
factory at Lisbon, was allowed the benefit of a Portuguese 
character, so far as to render his trade with Holland (at war 
with England, but not with Portugal) not impeachable as an 
illegal trade.” (See also Bell v. Reid (1813), 1 M. & 8S. 726.) 
He may accordingly effect an insurance in England upon 
such trading, which for a British subject would be illegal, but 
is legal by treaty for the citizens of the neutral country of 
his domicil (op. cit., s. 755). The action was against an 
underwriter upon a policy of insurance on ship and freight on 
the ** Imogene ” from Virginia to her ports of discharge in the 
United Kingdom or any port in the Baltic. The ship, after 
lying at Falmouth, received orders for Gottenburg, where she 
arrived, and was proceeding to Elsinore when she was 
captured by a Danish ship. England was then at war with 
Denmark, but America was in amity. Lord Ellenborough 
held that a natural-born British subject, having a commercial 
domicil in America, might lawfully exercise the commercial 
privileges allowed to a citizen of the United States. He could 
recover on the policy. 

The privilege would not apply, however, to a British subject 
emigrating into a neutral country flagrante bello (op cit., 
s. 755 (s) ; s. 95 and authorities). 

6. An insurance on goods to a friendly or neutral port, to 
be delivered to a neutral, is valid, even though the neutral 
is resident in a port of hostile occupation (op. cit., s. 757). 
In Miller v. Thompson (1811), 2 Camp. 610, it was held that 
although British commerce was excluded from Prussia, yet 
in the absence of a state of war, an insurance on British 
property shipped for a Prussian port was not illegal. 

7. Insurances on contraband are void in the country of the 
hostile belligerent (Gibson v. Service (1814), 5 Taunt. 433; 
for the definition of contraband, see op. cit., ss. 761-764). 
It is otherwise if the policies were effected for neutrals, to be 
enforced in the courts of a neutral (op. cit., ss. 760, 765). 


8. Insurances on neutral ships engaged in the coasting of 


colonial trade of the enemy are illegal and void (op. cit., 
s. 771: see Berens v. Rucker (1771), 1 W. Bl. 313). The 
rule is that if a neutral ship trades to a French colony, 
with all the privileges of a French ship, and is thus adopted 
and naturalised, it must be looked upon as a French ship, 
and is liable to be taken (per Lord Mansfield, at p. 314). So 
also, insurances on belligerent goods carried in a neutral ship 
(op. cit., 8. 772), except insurances by neutrals to be enforced 
in neutral courts. But insurances of neutral goods insured 
hy a separate policy on a ship which is also carrying enemy’s 
goods are valid (Barker v. Blakes (1808), 9 East 283, where 
British underwriters were liable to neutral owners of neutral 
goods carried on an American ship from New York to Havre, 
which also had on board some enemy property). 

9. When, finally, is a ship lost by “~ war risks,” and when 
by “ perils of the sea’’? A clause is usually inserted in a 
marine insurance policy, relieving the underwriters from the 
consequences of “ capture and seizure.” For the difference 
between these terms, see per Lord Fitzgerald in Cory v. Burr 
(1883), 8 A.C. 393, 405. Lloyd’s form runs : 

‘ Warranted free of capture, seizure, arrest, restraint, or 
detainment, and the consequences thereof, or of any 
attempt thereat, piracy excepted, and also from all 





consequences of hostilities or warlike operations, whether 

before or after declaration of war.” (Cited in op. cit. 

s. 905). 

But if the proximate cause of the loss of the ship is perils of the 
sea—e.g., grounding through the extinction of lights during 
the Civil War, as in Jonides v. The Universal Marine Associa- 
tion (1863), 14 C.B. (N.s.) 259—the marine risks underwriters 
remain liable. ** You are not to trouble yourself with distant 
causes,”’ said Willes, J. (at p. 289), * or go into a metaphysical 
distinction between causes efficient and material and causes 
final ; but you are to look exclusively to the proximate and 
immediate cause of the loss.” Where a torpedoed vessel, 
taken into Havre, sank through inability to resist a moderate 
amount of rough weather, the torpedoing was the proximate 
or “dominant ” cause of the loss (Leyland Shipping Co. v. 
Norwich Union Fire Insurance Society [1918] A.C. 350, 363). 
In the case of a missing ship, where there is no direct evidence 
of the cause of the loss, the court draws the appropriate 
inference from the weather conditions, the experiences of other 
vessels and the presence or otherwise of local enemy activity 
(Munro, Brice & Co. v. War Risks Association [1918] 2 K.B. 
78). There, on the facts, Bailhache, J., held that the loss 
was due to peril of the sea. In another claim on the same 
set of facts (Munro, Brice & Co. v. Marten [1920] 3 K.B. 94, 
95) the Court of Appeal held, however, that the proper 
inference was that both ship and cargo were lost through 
war perils and not through perils of the sea. 

In the Leyland Shipping Co. Case, supra, Lord Dunedin 
said :— 

“ The case turns on a pure question of fact to be deter- 
mined by common-sense principles. What was the cause 
of the loss of the ship? I do not think the ordinary man 
would have any difficulty in answering she was lost because 
she was torpedoed ... After the torpedo struck her she 
was a doomed ship, unless she could get into a real place of 
safety. She nearly got to a place of safety, but never 
quite did so. What happened was in the circumstances 
the natural sequel to the injury by the torpedo. Water 
was admitted, at first only so far. She was down by the 
head, and therefore took the ground ” (at pp. 362, 364). 
In the Munro, Brice Case of 1918, supra, Bailhache, J., 

held that the plaintiff fails if on the evidence the probabilities 
are equally in favour of a loss by the perils insured against 
and a loss by other perils. The ship in this case had never 
been heard of after she left; there was no suggestion that 
she struck a mine or did so outside the danger area in which 
submarines were active (pp. 80, 81). On the other hand, the 
weather was bad and the seas were high ; the deck cargo was 
an added source of danger. “I think she may have been 
(torpedoed), but I cannot say she was. Equally J cannot 
say she was not” (p. 81). Hence the action upon the war 
risks policy failed. (The Court of Appeal took a different 
view.) On the other hand :— 

‘* Where all that can be proved is that a vessel is lost at 
sea, no one knows how, the loss falls upon the marine 
policy. The assured having proved that his vessel 
foundered at sea has proved a loss by peril of the sea, for 
in the last resort every vessel that sinks at sea is lost by a 
peril of the sea ”’ (ib.). 

It is not necessary for the assured to prove that his ship 
was not lost by the excepted causes (p. 838). 

In British Steamship Co., Ltd. v. The King [1919] 1 K.B. 575, 
‘The Petersham " was in the service of the Admiralty (who 
took the risks of war), under a * T 99” charter-party. While 
carrying iron from Bilbao to Glasgow, she collided at night 
with a neutral steamship and sank; both vessels, under 
Admiralty regulations, were navigating without lights. It 
was held that both vessels, being on a peaceful mission, were 
not engaged in a * warlike operation,” and that the loss was 
caused by perils of the sea. Sailing without lights at night, 
was simply a precautionary measure to avoid submarines of 
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which there was no evidence at the time of the collision 
(affirmed [1919] 2 K.B. 670; [1921] 1 A.C. 99). 

The British India Steam Navigation Co. v. Green [1919] 
| K.B. 632, 636, gave rise to a conflict of opinion. The 
* Matiana,” coming home from Alexandria, under compulsory 
convoy, with a cargo of cotton, struck a reef in calm weather 
and became a total loss. The vessels were zig-zagging; the 
night was dark ; they were on an unaccustomed course and the 
currents were variable. The master was under the orders of a 
King’s officer and was not responsible for the course. Neither 
the master nor the King’s officer was negligent. Bailhache, J., 
held the loss fell upon the war-risks policy. To sail with 
convoy was a warlike operation. The assembling of the 
convoy, the voyage, the route and the precautions, were all 
part of a “ warlike operation.”” The stranding happened in 
the course of this operation to which it was directly due. 

In the Court of Appeal the decision of the learned judge was 
reversed [1919] 2 K.B. 670. The term “ warlike operations ” 
was strictly construed. Said Warrington, L.J.: During the 
war “‘ trains were run with closely drawn blinds ; street traffic 
was conducted in darkened streets it could not properly 
be said that in any such cases the operations themselves 
became warlike operations” (at p. 683). Sailing without 
lights on a peaceful, commercial errand, was a peaceful, not a 
warlike operation. So also, sailing with convoy—‘ only 
another device adopted to avoid attack or provide means of 
defence or escape in case an attack should be made” (at 
pp. 683, 684). Sailing with convoy—if the convoy is attacked 
—may, of course, assume the character of a warlike operation 
(at p. 684). In the case of the “ Matiana,” however, nothing 
like this happened. The term “ warlike,” observed Duke, 
L.J., must be construed in its proper sense as used in relation 
to the warfare of belligerent states (at p. 687). The “ Matiana ”’ 
never participated in any “ warlike operation ”’ (at p. 690). 
“She never lost her character of a merchant ship carrying 
merchandise. She sailed under naval protection in circum- 
stances of peril, but at all times scrupulously observed the 
warranty . that she should be employed only in 
commercial trading ” (pp. 690, 691). Atkin, L.J. (as he then 
was), observed : 

“| think that warlike operations connote the attributes 
of operations that form part of a series of acts of war, 
belligerent acts by combatant forces, whether offensive or 
defensive ” (at p. 695). 

The risk of collision is an ordinary risk of a commercial 
adventure. This voyage was simply performed in war time 
and under war conditions. 

“ [Tt is an operation in war, but not a warlike operation ’ 
(at p. 696). The risks are increased ; but an increase of marine 
perils by reason of war does not convert them into war perils. 

“An omnibus is proceeding with dimmed lights in 
darkened streets in pursuance of Government orders made 
for the protection of a city and its inhabitants from attack 
by hostile aircraft; is the omnibus engaged in a warlike 
operation ? And if by reason of the lack of light it collides 
with a wayfarer or another omnibus, is the resulting injury 
the consequence of a warlike operation? And was the 
wayfarer similarly engaged in a_ warlike operation ? ” 
(at pp. 696, 697). 

The House of Lords affirmed the decision, by a majority 
({1921] 1 A.C. 99). Lord Sumner incisively declared :— 

“ Sailing with convoy is only sailing in company and is 
no more a warlike operation than sailing alone What 
difference is made by additional orders given ad hoc by the 
senior naval officer ? ” (at p. 129). 

(To be continued.) 
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A Conveyancer’s Diary. 


I propose this week to refer to one or two points in 
the emergency legislation, most of which 
The Emergency arise out of matters already discussed in 


Legislation : this column. At the moment the emergency 
Miscellaneous. legislation has almost ceased, and I shall 


hope shortly to be able to resume discussion 
of more normal matters. But I wish it to be clear that a 
main purpose of this column is to deal with war-time matters 
which are troubling the profession, and that I should be most 
grateful if any reader would indicate to me, through the 
Editor, any subject which requires ventilation. 
Up to date there has been little or no ** war damage ” to real 

property in this country. In the lamentable 


Restrictive event of such damage occurring, it will be 
Covenants. important to bear in mind the new powers 


conferred by the Landlord and Tenant (War 
Damage) Act, 1939, s. 18, which permits applications for the 
variation or discharge of restrictive covenants, affecting 
freeholds as well as leaseholds, on certain new grounds. The 
section proceeds by way of adding to the Law of Property Act, 
1925, s. 84, under which application may be made to an 
arbitrator to modify or discharge restrictive covenants. 
Broadly speaking, the jurisdiction under s. 84 arises when the 
covenants are obsolete (s. 84 (1) (a) (6) (e)). The jurisdiction 
normally extends, however, only to covenants affecting 
freeholds, or leaseholds held for a term of more than seventy 
years, of which at least fifty have expired (see s. 84 (12), and 
Cadogan v. Guinness [1936] Ch. 515). 
Under the new section the jurisdiction is also to arise where 
“the buildings comprised in a ground lease or a multiple 
lease (whether made before or after the commencement of this 


Act) have been rendered unfit by war damage.” The 
definition section (s. 24) defines ‘ ground lease,” in effect, 
as having its usual meaning, and * multiple lease” as “a 


lease comprising buildings which are used or adapted for use 
as two or more separate tenements.” ‘* War damage ” means 
‘damage caused by, or in repelling, enemy action, or by 
measures taken to avoid the spreading of the consequences 
of damage caused by, or in repelling, enemy action.” Land 
or buildings are “* unfit” when more than three-quarters of 
the tenement is unfit to go on being used in the same way as 
it was used immediately before the war damage. Once the 
buildings have again been rendered “ fit,” the jurisdiction ceases. 

The powers of s. 84 may be exercised under the new section, 
not only on the ground of obsolescence of the covenants but 
also if the arbitrator is “ satisfied that the proposed discharge 
or modification is desirable in order to permit the economical 
use or development of the land comprised in the lease, or is 
otherwise desirable in the national interest.” The last ground 
is very broad. 

An application under s. 18 may be made in respect of 
leaseholds *‘ whatever the term of the lease and whatever 
period of the term has expired,” notwithstanding L.P.A., 
s. 84 (12), and if the authority modifies the terms of the 
lease he may also, on the same grounds, deal with covenants 
‘ affecting the freehold out of which ” the leasehold interest 
“is derived.” Apparently, however, the new jurisdiction 
does not extend to freeholds not in lease, nor to freeholds in 
lease, where the lessee does not invoke the new Act. These 
distinctions are not altogether logical, but presumably they 
arise from the fact that the new section appears in an Act 
dealing with the incidence of war damage upon persons in 
the relation of landlords and tenants. In any event, the point 
ought now to be reconsidered. 

I have been asked to deal with the question of sales of 
land by receivers in relation to the Courts 
(Emergency Powers) Act. 

Normally a receiver appointed by a 

mortgagee under the Law of Property Act is the agent of the 


Receivers. 
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mortgagor, and has no power of sale himself. The mortgage 
deed may, however, make him the agent of the mortgagee 
(L.P.A., s. 109 (2)). If a mortgagee has appointed a receiver 
in the latter case, the mortgagee, in exercising the power of 
sale (which has ex hypothesi arisen, because the power to 
appoint a receiver arises in the same circumstances as the 
power of sale: see L.P.A., s. 101 (1) (iii)) will be a mortgagee 
in possession, through his agent, and will not need the leave 
of the court for selling if he was so in possession before the 
war (Courts (Emergency Powers) Act, s. 1 (2), proviso (a)). 
But also, where the receiver is the mortgagor’s agent, the 
mortgagee is permitted, by the same proviso, to exercise the 
power of sale without leave, if the receiver was appointed 
before the war. 

In some cases, especially in debentures, the mortgage deed 
gives the receiver a power of sale. In such a case it is common 
for the deed itself to include a power for the receiver to sell 
and convey the legal estate as agent of the mortgagor: see 
* Palmer’s Company Precedents,” Pt. III, pp. 281, 283, 472. 
In such a case [ think that the receiver could sell without 
leave, since what he is doing is not exercising a remedy (the 
thing struck at by s. 1 (2) (a) of the Courts, ete., Act), but 
exercising his right as the mortgagor’s attorney. The point 
is analogous to that which I discussed some weeks ago relating 
to the taking of possession by a mortgagee. It will be 
remembered that that is not a remedy, and the Possession of 
Mortgaged Land (Emergency Provisions) Act had to be 
passed to make leave necessary. Of course, if the deed 
appoints the receiver to be the mortgagee’s attorney to 
exercise the statutory power of sale, he will be exercising his 
principal’s remedy, and leave will be required. A receiver 
may, of course, be appointed by the court in proceedings 
started without leave (proviso (d)) ; if he sells it will be under 
the court’s order in the ordinary way. 

The whole question of sales by receivers turns on the exact 
position occupied by a given receiver, and in particular whose 
agent he is upon a sale and conveyance. 

It is necessary to be quite clear what formalities are required 
for the purpose of a trustee delegating his 


Execution functions under the Execution of Trusts 
of Trusts (Emergency Provisions) Act. First, the 
(Emergency actual delegation must be by power of 
Provisions) attorney (s. 1 (4)). This deed must be 


Act. attested by at least one witness (s. 3 (1)). 

It is not necessary for the donor to make 
any affidavit or statutory declaration. Herein the provisions 
of this Act differ from those of the Trustee Act, 1925, 
s. 25 (4), under which a trustee delegating during a normal 
absence abroad must make a statutory declaration that he 
intends to be abroad for at least a month. There is a further 
difference in that s. 25 (4) also requires the power of attorney 
(with the statutory declaration) to be filed at the Central 
Office in any event. The new Act allows such filing (s. 1 (4)) 
by making the Judicature Act, 1925, s. 219, applicable to 
powers of attorney executed under the Act. Section 219 is 
only permissive, but its point is that once a power of attorney 
is filed under it, office copies are obtainable and are sufficient 
proof of the instrument (7b., subss. (3) and (4)). If there are 
numerous trust investments it will be convenient to file the 
power so as to be able to obtain office copies, and thus save 
having to send the instrument itself to the companies, ete. 
But there is no compulsion to do so. 

A power of attorney executed under the new Act must be 
filed in one case, and only one, namely, where it relates to 
land, since s. | (4) also applies the Law of Property Act, 1925, 
s. 125. 

Where a power of attorney is filed under the Law of 
Property Act, 1925, s. 125, or the Judicature Act, 1925, 
s. 219, Ord. 61a of the Rules of the Supreme Court applies. 
Thereunder the execution of the instrument must be verified 
in the manner laid down by r. 5 thereof. The primary way is 





by affidavit or statutory declaration of the attesting witness. 
If that is not available, verification may be in one of the other 
manners laid down by the Order. In practically every case 
under the new Act the instrument will have been so recently 
executed that the witness will be available. Hence, if and 
when it comes to be filed, he will make the affidavit or 
statutory declaration. No other is necessary. 








Landlord and Tenant Notebook. 
Tue Leasehold Property (Repairs) Act, 1938, has now been 
in force for over a year. Its comprehensive 
Retro- application, under s. 5, to leases created 
spective and to breaches occurring, both before and 
Character of after the commencement of the Act (23rd 
Leasehold June, 1938), immensely increases its 


Property practical importance, but a recent decision 
(Repairs) in the Court of Appeal set an apparent 
Act, 1938. limit to the wide retrospective application 


of the Act (National Real Estate and Finance 
Co., Ltd. v. Hassan, 83 Sou. J., p. 238). 

This Act has already been discussed in these columns 
(82 Sox. J., p. 687), and it will be convenient here to remind 
readers only of its salient features. It was passed to amend 
the law as to the enforcement by landlords of obligations to 
repair and similar obligations arising under leases. The 
object of the Act is to enable tenants to compel their landlords 
to seek the leave of the court before enforcing repairing 
covenants, where at the date of the service of the notice to 
repair, five years or more of a term which was originally for 
twenty-one or more years remain unexpired. The house 
must be of the value of £100 or less. 

The tenant exercises this right by serving his landlord with 
a counter-notice within twenty-eight days of the lessor’s 
notice under s. 146 of the Law of Property Act, 1925. The 
counter-notice must state that the tenant claims the benefit 
of the Act. In any case the landlord cannot enforce by 
action any right to damages for breach of a covenant to which 
the Act applies unless, not less than one calendar month 
before the commencement of the action, he serves on the lessee 
a notice in accordance with s. 146 (1) of the Law of Property 
Act, 1925, i.e. (a) specifying the particular breach complained 
of; (b) if the breach is capable of remedy, requiring the 
lessee to remedy the breach; and (c) in any case requiring 
the lessee to make compensation in money for the breach, 
The lessee may then serve a counter-notice within twenty- 
eight days of the lessor’s notice, claiming the benefit of the 
Act. 

The effect of a counter-notice by the lessee is that after it 
has been served the lessor can take no proceedings, by action 
or otherwise, for the enforcement of any right of re-entry or 
forfeiture under any proviso or stipulation in the lease for 
breach of the covenant or agreement in question, or for 
damages for breach thereof, otherwise than with the leave of 
the court (s. 1 (3)). 

Leave is not given unless the landlord proves a number of 
matters. These are (a) that the immediate remedying of the 
breach in question is requisite for preventing substantial 
diminution in the value of his reversion, or that the value 
thereof has been substantially diminished by the breach ; 
(6) that the immediate remedying of the breach is required 
for giving effect in relation to the house to the purposes of 
any enactment, or of any bye-law or other provision having 
effect under an enactment. relating to the safety, repair, 
maintenance or sanitary condition of houses, or for giving 
effect to any order of a court or requirement of a local 
authority under any such provision ; (c) where the lessee is 
not in occupation of the whole of the house, that the 
immediate remedying of the breach is required in the interests 
of the occupier of the house or a part thereof; (d) that the 
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breach can be immediately remedied at an expense that is 
relatively small in comparison with the much greater expense 
that would probably be occasioned by postponement of the 
necessary work ; or (e) it is just and equitable to give leave 
having regard to the special circumstances of the case. 

The Act applies only to covenants or agreements ~* to keep 
or put in repair during the currency of the lease.” 

National Real Estate & Finance Co. v. Hassan first came 
before Mr. Justice Croom-Johnson on 17th February, 1939, 
by way of argument on a preliminary point of law. The 
short facts were that by a lease dated 14th March, 1854, the 
trustees of a charity had executed a lease with certain other 
parties for ninety-nine years from 25th December, 1851, at 
a yearly rent of £10 10s. At some time before 13th July, 1937, 
the reversion expectant on the determination of that lease 
had become vested in the plaintiffs, and the leasehold interest 
had become vested in the defendant. The rateable value of 
the premises at all material times was £100 or less. 

On 12th January, 1937, the plaintiffs served on the 
defendant a notice of breach of covenant and a schedule of 
dilapidations pursuant to s. 146 of the Law of Property Act, 
1925. On 13th July, 1937, the plaintiffs issued a writ for 
possession of the premises, damages for breach of covenant, 
and mesne profits. 

The defence was delivered on 4th November, 1937, denying 
the alleged breaches of covenant and, in the alternative, 
claiming relief under s. 146 (2) of the Law of Property Act, 
1925. In an amended defence which was delivered nearly 
a year later, on 2nd November, 1938, a new paragraph was 
inserted that *‘ in addition to all other grounds of defence, the 
defendant will rely on the Leasehold Property (Repairs) Act, 
1938, which had, as stated above, come into force on 23rd 
June, 1938, between the date of the delivery of the defence 
and the date of the delivery of the amended defence. The 
main argument for the defendant was that although it was 
admitted that no statute should have a retrospective operatio. 
unless its language plainly required such a construction 
(* Maxwell on the Interpretation of Statutes,” 8th ed., at 
p. 189), nevertheless, s. 5 contained such clear language, that 
it applied not only to leases created, but to breaches occurring 
before the commencement of the Act. 

The learned judge decided in favour of the defendant that 
the issue under the Leasehold Property (Repairs) Act, 1938, 
was rightly pleaded and that the Act applied, having regard 
to the plain words in s. 5 and the general scheme laid down 
ins. 1. He quoted from the judgment of Wright, J., in 
Re Athlumney, ex parte Wilson [1898] 2 Q.B. 547, in which 
that judge said that a retrospective operation is not to be 
given to a statute so as to impair an existing right or obligation, 
otherwise than as regards matters of procedure, unless that 
effect cannot be avoided, without doing violence to the 
language of the enactment. He also quoted from ** Maxwell 
on The Interpretation of Statutes,” 8th ed., at p. 715, where 
it is stated that alterations in procedure are retrospective, 
unless there be some good reason against it. He also referred 
to Quilter v. Mapleson (1882), 9 Q.B.D. 672, which was a 
decision of a Court of Appeal consisting of Jessel, M.R., 
Lindley, L.J., and Bowen, L.J., that the Conveyancing and 
Law of Property Act, 1881, s. 14 (2) (now contained in s. 146 
of the Law of Property Act, 1925), extended to breaches 
committed before the Act came into operation and to 
proceedings pending at the date when the Act came into 
operation. 

The Court of Appeal reversed the decision of Croom-Johnson, 
J. Scott, L.J., held that the matter was not procedural, 
but one of substantive vested right and “ there is nothing in 
the Act of 1938 which is intended to alter past rights which 
became vested before the new Act came into operation’ by 
reason of the parties acting upon, and being entitled to act 
upon, the law as it then stood.” 

Goddard, L.J., put the matter in its proper light when he 
said: “* How it could be supposed that Parliament meant 





to say that notices properly served under an Act which 
was then in force, and which gave a property owner the right 
to bring an action, ought to be set aside because they did not 
contain a reference to an Act which had not then been passed 
entirely passes my comprehension.” This was because, as 
he pointed out, the only question that was really material 
was that arising under s. 1 (4) of the 1938 Act, which provides 
that a notice under s. 146 (1) of the Law of Property Act, 
1925, and under s. 1 (2) of the 1938 Act shall not be valid 
unless it contains a statement, in characters not less con- 
spicuous than those used in any other part of the notice, to 
the effect that the lessee is entitled to serve a counter-notice 
claiming the benefit of the Act and a statement specifying the 
time within which and the manner in which a counter-notice 
may be served and specifying the name and address for 
service of the lessor. The question could not arise under 
s. 1 (3), supra, as no counter-notice was or could have been 
served by the lessee. 

This decision must not be interpreted as limiting in any way 
the retrospective operation of the 1938 Act. Section 5, as 
well as the mischief aimed at by the Act, make it quite clear 
that it has full retrospective effect. It is quite a different 
matter, however, to argue from a case even as apparently 
similar as Quilter v. Mapleson, supra, that a later statute was 
intended to take away rights which were already vested. 
Section 14 (2) of the Conveyancing and Law of Property Act, 
1881, provided: ** Where a lessor is proceeding, by action 
or otherwise, to enforce such a right of re-entry or forfeiture, 
the may... apply to the court for relief.” In 
Quilter vy. Mapleson the lessor was ** proceeding” and it was 
held that the clear words of the statute enabled the lessee 
to apply for relief. It was really a decision on quite different 
words, and as in Hassan’s Case the right of the landlord had 
already vested, it could not be questioned that he was entitled 
to enforce it. 


lessee 








Our County Court Letter. 
INVALID OPTION TO PURCHASE LAND. 


In Bramley v. Johnson, recently heard at Skegness County 
Court, the claim was for £200 as damages for breach of agree- 
ment. The plaintiff's case was that, being desirous of invest- 
ing his savings in the purchase of a bungalow and catering 
business, he had taken a tenancy of a plot from the defendant. 
The written contract was induced by the representation of the 
defendant that the plaintiff would have the option of buying 
the plot, if the defendant left, as provided in one of the clauses. 
The plaintiff accordingly took the tenancy of the plot, and 
bought the bungalow. It transpired, however, that the 
defendant was himself only a tenant, and the result was that 
the plaintiff had to leave when the land was sold for the 
extension of a camp. In consequence of the removal of the 
bungalow to another site, the plaintiff's trade, as a confectioner, 
had decreased. The defence was that, as no purchase price 
was mentioned, there was no valid contract for the sale of the 
plot. The plaintiff was aware that the defendant was only 
the tenant of the land, and was not induced to enter into the 
contract by the clause conferring the option to purchase. 
His Honour Judge Langman held that the plaintiff would 
not have taken the plot but for the above clause, and that the 
defendant did not state he was only a tenant. The contract 
was not invalidated by the omission to state the price. The 
defendant had no right to give the option, and could not set 
up his own default as a bar to the claim. No valid notice to 
quit had been given to the plaintiff, who was therefore entitled 
to damages. Although the plaintiff could not get such a 
profitable site, he would, in any event, have lost trade, as his 
customers had also had to move. Judgment was given for the 
plaintiff for £94 17s. 6d., including special damage of £68 7s. 6d. 
for the removal of the bungalow, with costs, subject to a 
stay of execution for four weeks. 
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THE CONTRACTS OF ARCHITECTS. 


In Swanston v. Lucas, recently heard at Exeter County Court, 
the claim was for £100 as damages for breach of contract. 
The case for the plaintiff was that she was a builder, and, in 
1935, she submitted estimates for the building of a house for a 
Mrs. Fairweather. Plans and specifications were prepared 
by a Mr. Bridgman, an architect, but it transpired that these 
were not the plans approved by the local authority. Alterations 
to the value of £100 had been made, and, on a settlement being 
arranged, building commenced. It then transpired, however, 
that the fall of the ground had not been taken into account, 
and another 6,000 bricks were necessary. A further settle- 
ment was therefore made, and, on the termination of Mr. 
Bridgman’s engagement by Mrs. Fairweather, the plaintiff 
called in the defendant as architect. On the completion of 
the building the local authority refused a habitation certificate, 
the reason being that a larder and passage had been turned 
into a dairy, which was not shown on the plans. The 
defendant therefore undertook to amend the plans, but one 
hour before the council meeting he withdrew the plans and 
no habitation certificate was issued. The result was that the 
plaintiff could not obtain payment for the work and materials. 
The defendant’s case was that, on the day that his plans 
were to have been submitted, it came to his knowledge that 
Mr. Bridgman was still engaged as architect to the building 
owner, Mrs. Fairweather, therefore the defendant could not 
act without a breach of etiquette, for which he could be 
reported to his institute. Evidence in corroboration was 
given by Mr. Bridgman, who had prepared the plans upon 
which the habitation certificate was ultimately granted. 
His Honour Judge Thesiger held that there was no evidence 
of the termination of the contract of Mr. Bridgman at any time. 
Judgment was given for the defendant, with costs. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
LUMP SUM FOR LOSS OF EYE.. 
In Turrell v. Seagull Fishing Co., Ltd., at Lowestoft County 
Court, the applicant was a fisherman and had lost his left eye. 
The accident took place at sea on the 23rd November, when the 
applicant (who held a skipper’s ticket) was serving as mate 
aboard a steam drifter. A heavy sea broke the wheel-house 
window, and a piece of flying glass caused the injury. The 
medical evidence was that the eye was practically blind, and a 
ship’s husband stated that it was doubtful whether a skipper 
would take the applicant as mate, although he might be taken 
as a deck hand. On this evidence, it was conceded, on behalf 
of the applicant, that the agreement for settlement on payment 
of £100 could not be supported. His Honour Judge Rowlands 
declined to record the agreement. An application, on behalf 
of the respondents, for some indication of a suitable figure, was 
refused. 
INSANITY NOT AN ACCIDENT. 

In Chester v. Sutcliffe & Co., at Boston County Court, the 
supplicant had been injured on the head and thigh in August, 
1937, when a cast-iron spouting fell upon him. Compensation 
for total incapacity was paid until the 24th January, 1939, 
when payments ceased and the proceedings were begun. As 
the result of an application to the registrar by the respondents, 
a certificate had been given by the medical referee, dated the 
30th May, to the effect that the applicant had recovered from 
the physical injury to his skull, but was suffering from a mild 
type of delusional insanity of pernicious type and melancholia. 
The mental condition, however, was neither contributed to 
hor exaggerated by the mild concussion in 1937. The 
applicant’s case (through his next friend) was that, although 
the above certificate could not be challenged, compensation 
was nevertheless payable from the 24th January to the 
30th May. Medical evidence was given that on the 3st 
March, 1939, the applicant was suffering from stupor, due to 





the injury received in the accident. Another doctor stated 
that in January, 1938, the applicant had hallucinations, and 
the left side of his brain was injured. The medical evidence 
for the respondents was that, in view of the long interval 
between the accident and the certification, the applicant’s 
condition was not due to the accident. The malady was 
delusional insanity, not melancholia, and the applicant’s 
sister had been a patient at the same institution for twelve 
months. His Honour Judge Langman, sitting with medical 
assessors, held that the present incapacity was not due to the 
accident. The claim, even for the period from January to 
May, therefore failed. Judgment was given for the 
respondents, with costs against the next friend. 


JURISDICTION OF MEDICAL REFEREE. 


In Nook & Wyrley Colliery Co., Ltd. v. Westwood, at Walsall 
County Court, an appeal was heard against the refusal of 
the registrar to refer the case to the medical referee. The 
case for the appellants was that the respondent was certified 
in May, 1938, as suffering from nystagmus of a mild type. 
He was given light farm work, but he left on account of the 
fifty-seven hour week and also because he could not do 
bending. It was alleged that he had recovered from nystagmus 
but it would be expensive to call eye specialists and the 
procedure by reference to a medical referee was more 
economical. The case for tbe respondent was that his 
compensation was reduced to 6s. 9d. a week when he took 
light work. Even if the question was referred to a medical 
referee there were still the issues of whether the light work 
was suitable and whether the full compensation was due as 
from June, 1938. The medical referee could not try these 
issues. His Honour Judge Tebbs observed that, as the case 
would still have to come before the court, even after a 
reference, the registrar’s decision was correct. The appeal 
was accordingly dismissed. 








Correspondence. 


|The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. |] 


The Drink Problem. 

Sir,—We all admire our President’s versatility, and, in 
view of his great knowledge and experience in licensing matters 
it is, perhaps, excusable for him to have made the question of 
the reform of the licensing law the subject of*his Presidential 
Address, although some of us might have preferred to hear 
something more germane to the general position and problems 
of our profession as is usual on such occasions. But when 
he, in his letter, suggests that there is no longer a * drink 
problem,” and that drunkenness is not a “ social evil” but a 
social good,” he entirely ignores the statements and reports 
of judges, magistrates, doctors, church workers, social 
workers and others, whose work brings them into contact with 
the social life of the community. These people are not 
fanatics and are as competent as the President, and, perhaps, 
more so, to speak on a problem which is still an acute one. | 
write as a member of the profession for over forty years, and 
a temperance worker of many years standing. I hope | am 
not a fanatic. ABSTAINER. 

London, W.C.1. 

6th November. 

P.S.—Has the President read the Report of the Lords 
Select Committee on Road Accidents (1939), which says :— 
“ It should be emphasised that even when there is no question 
of drunkenness a small quantity of alcohol is for many drivers 
most dangerous ” ? 





Back numbers of the Journal may be obtained from 
The Manager, 29/31, Breams Buildings, London, E.C.4. 
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To-day and Yesterday. 
LEGAL CALENDAR. 
6 NOVEMBER. 
gratitude the name of Sir Robert Hunter, 
Solicitor to the Post Office, who died at Haslemere on the 
6th November, 1913, for he did more than any one man to 
preserve those open spaces which now are their delight. In 
1864 the proposal of the Lord of the Manor of Wimbledon to 
enclose part of the common opened a battle which raged for 
many years over a wide territory. Hunter, then a young man, 
immediately took an active part in the defence of the public 
interest and soon became honorary solicitor of the Commons 
Preservation Society. He conducted suits for the saving of 
Wimbledon and Wandsworth Commons, co-operated with the 
City in securing the restoration of Epping Forest, and was 
instrumental in keeping unspoiled Hampstead and Dartford 
Heaths, Ashdown Forest and Banstead Common. 
The last Tyburn execution took place on 
the 7th November, 1783, when John Austin 
was hanged for robbing John Spicer and cruelly wounding 
him. While the halter was being tied he was violently 
convulsed. He said to the people: * I request your prayers 
for the salvation of my departing Let my example 
teach you to shun the bad ways I have followed. Keep good 
company and mind the word of God.” Unfortunately, the 
noose slipped as he was being hanged and it was longer than 
usual before he died. 
8 NovemBER.—On the 8th November, 1775, Thomas 
Sawyer was tried at the Old Bailey for his 
part in the mutiny on board the * Hannah” in the West 
Indies, when the captain and the mate were murdered and 
thrown overboard. The mutineers had taken possession of 
the ship and sold the cargo to two merchants who came on 
board at Trinidad. However, when they had put in to the 
Island of Grenada to receive payment, one of the crew had 
Sawyer was convicted and executed. 


7 NOVEMBER. 


soul. 


denounced them. 
In 1667, Lord Clarendon’s downfall came. 
On the 9th November, Pepys recorded : 
‘The House very busy, and like tobe so all day, about my 
Lord Chancellor's impeachment, the lawyers being now 
speaking to the point of whether treason or not treason the 
article of advising the King to break up the Parliament and 
govern by the sword. To the Hall and there met Mr. King, 
the Parliament man for Harwich and there he did shew me 
and let me have a copy of all the articles against my Lord 
Chancellor and what members they were that undertook to 
So away home and there 


9 NOVEMBER. 


bring witnesses to make them good. 
hear that the article was over-voted in the House not to be a 
ground of impeachment of treason.” 
10 NovemBer.—The suicide of her only son, the Crown 
Prince Rudolph, and the burning of her 
sister, the Duchess of Alencon, in the disaster of the Bazar 
de la Charité, in Paris, were only the greatest of the tragic 
sorrows which filled the life of the Empress Elizabeth of 
Austria. Beautiful, high-spirited, warm-hearted and charit- 
able, she seemed made for another destiny. To culminate it 
all, fate had a final blow in store for her, assassination. In 
September, 1898, as she was walking from her hotel in Geneva 
to board a steamer there she was stabbed by the anarchist, 
Luigi Lueccheni, and died in a few hours. On the 10th 
November the murderer was found guilty and sentenced to 
penal servitude for life. 
11 NovemsBer.—On the 11th November, 1831, William 
Grove, destined to become one of the 
greatest of scientific judges, was admitted to Lincoln’s Inn. 
12 NovemBer.—On the 12th November, 1894, John 
Canham Reid was tried at Chelmsford 
for the murder of Florence Dennis, a girl with whom he had 
carried on an intrigue. Her body, shot in the head, had been 


Londoners should always remember with J 





found in a ditch near Southend, at Prittlewell, then a country 
village. He was a typical middle-aged London clerk with a 
wife and eight children and a responsible position at the 
docks, yet, apart from the indiscretion which finally led to the 
death sentence, he also kept a second home at Mitcham with a 
girl he had seduced and her child. A salary of £140 a year 
went a long way in the nineties. 

THE WEEK’s PERSONALITY. 

If William Grove had been physically robust in youth he 
might have gained a speedier start at the Bar, but he would 
have lost the respite from professional activity which early 
ill-health forced upon him and which, by enabling him to 
follow his natural bent towards scientific investigation, made 
him an eminent man of science with a European reputation. 
His invention of the Grove battery early brought him into 
prominence and as his health improved he was able to throw 
himself with energy into a practice greatly augmented by 
numerous briefs in patent cases. In 1864 he sat on the 
foyal Commission appointed to inquire into the law of patents. 
He was appointed a Justice of the Common Pleas in 1871, and 
after the Judicature Acts he was transferred to the Queen’s 
Bench Division. There is a tale of how he was once trying a 
gang of coiners, when a policeman in the witness-box set 
out to describe the use to which one of the implements 
seized had been put by them. It seemed that, from the 
point of view of the Mint, its smallness rendered it “ the most 
mischievous thing that was ever made.’ The officer added : 
“ I believe, my lord, they call it a Grove battery.” 


A Breacn HEALED. 

iverybody concerned seems to be very pleased that the 
present emergency ended an estrangement of more than two 
centuries between the Inner Temple and the Lord Mayor of 
London when Sir Frank Bowater visited the Inn to inspect 
a number of troops there. It was afterwards recalled that 
the last two calls paid by former embodiments of civic dignity 
had not been happy occasions. In 1668, Sir William Turner, 
the Lord Mayor, was invited to attend the feast of the Reader, 
Master Christopher Goodfellow. When, however, it became 
known that he intended to come in state with his sword of 
office borne aloft. in token of an authority over the Temple, 
which had always been a bone of contention, the Benchers 
thought it wise to ask him to waive his claim to avoid risk 
of unpleasantness. He received the delegates sitting in the 
Court of Aldermen “a stately object for a curious eye,” but 
in reply to a tactful speech declared that he bore the King’s 
Sword, that London was his jurisdiction and the Temple was 
part of it. His last words were: ‘I will bear up my sword 
and see who dares to take it down.” The students of the 
Inn accepted the challenge and the Mayor never reached the 
Hall, for as soon as he set foot in the Temple they mobbed 
his attendants, beat down the sword and chased him into a 
set of chambers, whence he eventually had to escape by 
stealth. 

THe Mayor AND THE Fire. 

Nearly ten years later, in January, 1678, the City again 
tried to assert its jurisdiction. One frosty night a fire broke 
out in Middle Temple Lane. A strong keen wind and the 
freezing up of the water supply combined to make the 
outbreak a catastrophe. Soon Hare Court, Elm Court and 
Essex Court were involved. The Foot Guards came from 
Whitehall to blow up buildings in the path of the flames, 
and in the confusion the Lord Mayor saw his chance and 
arrived on the with his Sword State. But the 
Templars, even then mindful of their privileges, turned from 
their blazing chambers to beat down the obnoxious symbol. 
It is said that the Mayor retired in dudgeon to a Fleet Street 
tavern, where he drank away the hurt done to his feelings, 
before making his way home and turning back the City fire 
pumps hastening to the rescue. That was the last mayoral 
visit to the Inner Temple for more than two centuries. 


scene of 
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Reviews. 


Phillips’ Practice of the Divorce Division. By KE. A. PHILLIPs, 
LL.B. (Lond.), of Llandaff and Carmarthen District Probate 
Registries, late of the Divorce Registry. Third Edition. 
1939. Royal 8vo. pp. xlviii and (with Index) 622. 
London: The Solicitors’ Law Stationery Society, Ltd. 
42s. 6d. net. 


When the second edition of this book was published, in 
welcoming it, one reviewer wrote ‘‘ Practitioners have waited 
patiently for a text book on divorce practice which will not 
only assist them to solve the many problems the law of 
divorce involves, but also guide their footsteps along the 
paths which must be traversed to grasp the changes in the 
procedure of the Divorce Division. Their patience has been 
rewarded, for this book satisfies in every way their require- 
ments.” If possible that claim is even more justified of the 
present and third edition. In fact, this book can with 
confidence be claimed as indispensable to every divorce 
practitioner. It provides a complete and exhaustive guide to 
the conduct of a divorce suit and all ancillary matters. The 
scheme of the book is excellent and the index comprehensive. 
The material is clearly arranged in distinct paragraphs with 
separate headings which makes the task of referring to any 
particular matter both simple and easy. Accordingly it is 
not difficult to find authority and guidance upon any question 
arising in the course of practice—a matter of primary 
importance to the busy practitioner. The Appendix of 
Forms is—so far as we can test it by our ingenuity—complete, 
although here we will make one small criticism. In future 
editions we suggest that it will be more convenient if the 
alphabetical list of forms immediately precedes the forms 
themselves. 

Since the last edition many important decisions affecting the 
law and practice of divorce have been given and have clarified 
the law and altered the practice to such an extent that a new 
edition was imperative. The book, therefore, has been fully 
revised to include all the most recent developments down to 
the end of the last Trinity Sittings, with special attention 
to the important decisions on the grounds of desertion and 
insanity. We have consulted it on many of these new points. 
The result has been that we have found it in every way up to 
date. Desertion, for instance, has already involved a series 
of important decisions defining the law on several of its 
aspects. The effects of the petitioner’s own adultery, of a 


deed of separation, of previous proceedings and a decree of 


judicial separation however are lucidly dealt with, and 
reference appears to be made to all the relevant cases. 
Similarly, the recent cases on insanity are referred to and the 
evidence expected in proof of incurable unsoundness of mind, 
the duties of the Official Solicitor and the facilities which will 
be granted by the Board of Control are described. Apart 
from revision, certain additional matter has been incorporated 
including a new section on the validity of foreign decrees and 
orders in matrimonial causes. 

To-day every divorce practitioner deals to a greater or lesser 
extent with poor persons’ work. There is a chapter devoted 
to poor persons, and throughout the book whenever a special 
rule applies in the case of poor persons this is separately 
dealt with. This manner of treatment is of considerable 
assistance to practitioners when they are engaged upon poor 
persons’ work, 

In his preface to the first edition the author claimed that it 
was “in response to inquiries for a book setting out briefly 
the requirements of the court in divorce matters that this 
work has been compiled, and it is the earnest wish of the 
author that it will meet this demand and be of general 
assistance to the busy solicitor.” Completeness has now 
disposed of brevity, but without hesitation we assure the 
author that his wish has been fulfilled. 
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to Ist November, 1939. London: H.M Stationery Office. 
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The Law Relating to Trusts and Trustees. By the late Sir 
ArtHur UNpERHILL, LL.D., Bencher of Lincoln’s Inn and 
Senior Conveyancing Counsel of the Court. Assisted by 
Epwarp Baasuawe, M.A., of Lincoln’s Inn, Barrister-at- 


Law. Ninth Edition. 1939. Royal 8vo. pp. exli, 
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(Law Books), Ltd. 5s. per part, net. 

Vol. XXII. Part V. 
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Broom’s Legal Maxims. By R. H. Kersiey, M.A., LL.M., 
Solicitor. Tenth Edition. 1939. Royal 8vo. pp. Ixxxvii 
and (with Index) 706. London: Sweet & Maxwell, Ltd. 


£1 12s. 6d. net. 

Butterworth’s Emergency Legislation Service. (Annotated). 
Statutes Volume. 1939. Royal 8vo. pp. xvi and (with 
Index) 687. London: Butterworth & Co. (Publishers), 
Ltd. 20s. net. 

Elements of Insurance Law, relating to all risks other than 


Marine. By M. P. Picarp, LL.B., of Gray’s Inn, Barrister- 
at-Law. Second Edition. 1939. Demy 8vo. pp. xii and 
(with Index) 188. London: Sweet & Maxwell, Ltd. 


9s. net. 
Restrictive Covenants affecting Freehold Land. By ©. H. 8. 
Presron and G. H. Newsom, of Lincoln’s Inn, Barristers- 








at-Law. 1939. Royal 8vo. pp. xvi and (with Index) 140. 
London : Sweet & Maxwell, Ltd. 12s. 6d. net. 
Obituary. 
Tue Hon. HUGH GUTHRIE, K.C. 
The Hon. Hugh Guthrie, P.C., K.C., D.C.L., former 


Canadian Minister of Justice and Minister of Defence, died 
at Ottawa on Sunday, 5th November, at the age of seventy- 
three. He was the son of the late Mr. Donald Guthrie, K.C., 
a native of Edinburgh. 

Mr. F. WILSON. 

Mr. Frederick Wilson, solicitor, of Messrs. Richard Walson 
and Son, of Skipton, died recently at the age of sixty-eight. 
He was admitted a solicitor in 1896 and had held the appoint- 
ments of Deputy-Registration Officer and Returning Officer 
for the Skipton Parliamentary Division. 

Mr. BK. L. H. REED. 

Mr. Ernest Launcelot Henry Reed, solicitor, senior partner 
in the firm of Messrs. Reed & Reed, of Bridgwater, died on 
Friday, 27th October, at the age of eighty-three. Mr. Reed 
was admitted a solicitor in 1878. 

Mr. A. T. METCALFE. 

Mr. Arthur T. Metealfe, retired solicitor, of Southwell, died 
on Monday, 6th November, at the age of eighty-four. He 
was a partner in the firm of Messrs. Stenton & Metcalfe for 
many years, and also Clerk to the Southwell Magistrates. 
In 1891-92 he was appointed Under-Sheriff of Nottinghamshire. 
Mr. Metcalfe had been a Fellow of the Geological Society for 
over sixty years and had rendered invaluable work in that 
direction. 
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Notes of Cases. 
Court of Appeal. 
Morley v. Staffordshire County Council. 


MacKinnon and du Pareg, L.JJ., and Bennett, J. 
5th October, 1939. 
RECONSTRUCTION PILES OF 
CLosED AREA—INJURED BY 


NEGLIGENCE—Roap CLOSED 
STEEL Nets—CuHILp IN 
STEEL— LIABILITY. 

Appeal from Hawke, J. 

In connection with the work of reconstructing an old road 
as a concrete road the defendants closed the roadway. At one 
end of the part so closed there was a notice stating that it 
was closed. A barrier extended across half the road and a 
rope, sometimes put up and sometimes left down, was across 
the other half. Along the length of the part closed the 
metalled portion was roped off, leaving a footpath along the 
verge. The place where the road was being excavated was 
very rough and there were planks and other materials lying 
about, including a pile of light steel nets with projecting ends 
of wire for the reinforcement of the concrete. The steel was 
bright in appearance and not rusty. [In connection with the 
work there were several heaps of sand within the barrier and 
one outside it beside the road. The defendants’ workmen 
did not prevent children from playing in these. The plaintiff, 
a child aged about six years, after playing in the sand outside 
the barrier, entered the enclosed part of the roadway. In 
some way which was not explained he injured an eye severely 
against the steel nets. In an action against the defendants 
for damages for negligence, Hawke, J., gave judgment for 
the plaintiff. 

MacKinnon, L.J., allowing the defendants’ appeal, said 
that it was unnecessary to find whether the plaintiff was a 
trespasser or not, because, even if he was a licensee, the 
defendants were not liable. The court would assume that 
he was a licensee in the proximity of the metal heap. The 
defendants’ duty to a child who was a licensee was stated in 
Liddle v. Yorkshire (North Riding) County Council [1934] 
2 K.B., at p. 112; 78 Sox. J. 349. The defendants would be 
liable if, in addition to permitting the child on their land, 
they had allured him with an object which had a hidden danger 
and possessed the two qualities of fascination and fatality. 
Here there was no allurement. There was no evidence of the 
metal attracting the child. It was nota trap. It was static. 
It was as much or as little dangerous as any other obstacle 
on which a human being might hurt himself (e.g., barbed wire). 
The danger was obvious in so far as there was danger; just 
as obvious as the danger of the pieces of wood over which 
someone might trip. The defendants were not liable. 

pu Parce, L.J., and Bennerr, J., agreed. 

CounseL: Sandlands, K.C., and K. Preedy ; J. Bourke. 

Soxicrrors : Sharpe, Pritchard & Co., for H. L. Underwood, 
Clerk to the Staffordshire County Council; Abberley and 
Walker, of Burslem. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Clark v. Smith. 
Slesser, MacKinnon and du Parcq, L.JJ. 
llth and 12th October, 1939. 
BANKRUPTCY—TRUSTEE CARRYING ON BANKRUPT’S BUSINESS 

—THIRD PARTY GIVING GUARANTEE AGAINST ALL Loss— 

BUSINESS CARRIED ON TO HELP BANKRUPT—ENFORCE- 

ABILITY OF GUARANTEE—BankKRuptTCY Act, 1914 (4 & 5 

Geo. 5, c. 59), s. 56. 

Appeal from Charles, J. 

On the 10th November, 1937, a receiving order was made 
in the county court against one James, who had carried on 
a restaurant and hotel business for some time. On the 11th 
November the defendant signed a guarantee addressed to 





the official receiver for the district, stating that in considera- 
tion of his allowing James to carry on his business till the 
first meeting of creditors she thereby gave the official receiver 
a guarantee up to £50. On the 13th November an adjudication 
order was made against James. On the 3rd December the 
first meeting of creditors was held. On the 7th December 
the plaintiff was appointed trustee of the estate, the official 
receiver having meanwhile carried on the business in pursuance 
of the guarantee. At the first meeting of the committee of 
inspection on the 3lst December the trustee stated that £200 
had been offered for the stock and goodwill, subject to 
payment of rent and rates, but that this would not leave 
enough to pay even the preferential creditors. It was 
accordingly resolved that for the present the hotel should be 
carried on, and that the defendant should be asked to renew 
the guarantee. By January, 1938, the loss in carrying on 
the business came to £50. On the 12th January the defendant 
signed a second guarantee addressed to the trustee stating 
that in consideration of his carrying on the business for such 
time as the committee of inspection should decide, she 
undertook that the estate should not be diminished in any 
way whatsoever and guaranteed the trustee against all and 
every loss which might be sustained by him or by the estate 
by reason of the business being carried on. In pursuance of 
this guarantee the trustee carried on the business till the 
18th September. On the 28th November the trustee brought 
this action against the defendant claiming £158 as money due 
under the guarantees. Charles, J., held on the evidence that 
the trustee had carried on the business not for the beneficial 
winding-up of the same in order that the estate should benefit 
in the interest of the creditors, but to help the bankrupt in 
his difficulties by enabling him to carry on the business. 
He held, accordingly, (1) that the carrying on of the business 
had not been in accordance with the Bankruptcy Act, 1914, 
s. 56 (1): and (2) that the guarantee being founded on illegal 
conduct could not be enforced. 

Siesser, L.J., allowing the plaintiff's appeal, said that the 
court could not disturb the finding that the trustee’s conduct 
was contrary to s. 56 (1). As to the enforceability of the 
guarantee, his lordship referred to Lee v. Sangster, 2 C.B. 
(x.s.) 1, and Zn re Branson [1914] 2 K.B. 701, and said that 
the provisions of s. 56 (1) and (2) were for the protection of 
the estate as between the trustee and the estate and afforded 
no defence to proceedings which the trustee might bring 
against other parties. The carrying on of the business by 
the trustee could create legal relations between himself and 
third parties, as debtor or creditor, though it was carried on 
otherwise than solely for the beneficial winding-up of the 
estate (see Ex parte Emmanuel, 17 Ch. D. 35). This guarantee 
was not unenforceable. 

MacKinnon and pu Parca, L.JJ., concurred. 

[The appellant having applied under the Courts (Emergency 
Powers) Act, 1939, for leave to enforce the judgment, the 
respondent objected, chiefly on the ground that immediate 
enforcement would ruin her. 

Siesser, L.J., granting the application, said that the Act 
gave the court power to suspend enforcement of a judgment 
on the ground of some emergency arising out of the war. 
There was no such emergency here. | 

CounseL: Thorp, K.C., and Pensotti ; Harold Brown. 

Soxicrrors : Lovell, Son & Pitfield, for F. J. P. Veale, of 
Brighton ; Gordon Gardiner, Carpenter & Co., for F. H. 
Carpenter, of Brighton. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Compagnie Primera de Navigaziona Panama v. Compania 
Arrendataria de Monopolio de Petroleos S.A. 
SLEsseR, MAcKINNON and pu Parca, L.JJ. 

13th October, 1939. 

CHARTER-PARTY—CHARTER FOR TWO CONSECUTIVE 

DEVIATION ON First Voyage — WHETHER 


SHIPPING 
VOYAGES 
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CHARTERERS RELIEVED FROM ConTRACT—RESPECT OF 

SECOND. 

Appeal from Branson, J. (83 Sox. J. 417). 

By a charter-party dated the 30th December, 1937, the 
owners let a tank vessel to the charterers. By cl. 1 the ship 
was to proceed to Constanza or a safe port in the Russian Black 
Sea and there load a cargo of oil, and being so loaded was to 
proceed * direct to one port Spanish Mediterranean, Cartagena- 
Barcelona range both inclusive’? and deliver the oil. By 


cl. 9°... The vessel has liberty to call at any ports in any 
order . . . and to deviate for the purpose of saving life or 


property.” By cl. 12 * The vessel to have leave . . . to call 
at any port or ports for bunker supplies.” By cl. 32 “ This 
charter-party is to remain in force for two consecutive voyages 
at the same rate of freight and on the same terms and con- 
ditions as herein provided.” On leaving Constanza in the 
Black Sea the captain intended to go for bunkers to Zonguldak, 
which was not on the normal route from Constanza to the 
Bosphorus, but on the way to Zonguldak he concluded that 
coaling there in prevailing weather conditions would be unsafe 
and altered course to go to Istanbul, arriving on the 
24th January, 1938. The ship having coaled sailed for Algiers 
to take on board a non-intervention officer, Spain being in a 
state of civil war. On the way she called at Bona, a 
North African port east of Algiers and only a few miles off 
the direct route, to take coal, though she had sufficient to 
enable her to reach Algiers. On the 2nd February the ship 
was captured by the Spanish Nationalists, who were at war 
with the government controlling the territory whither she was 
bound, and on the Ist March she discharged her cargo at the 
Nationalist port of Palma. On the 14th March the charterers 
declined to give orders for the second voyage. The shipowners 
sought damages in respect of their failure to do so. The 
arbitrator found the facts set out and also found as a fact that 
in proceeding towards Zonguldak and going to Bona the ship 
unnecessarily departed from the charter-party course. 
Branson, J., held: (1) that the captain’s action in directing his 
course towards Zonguldak constituted a deviatfon : (2) that 
the call at Bona was authorised by cl. 9 and cl. 12; (3) that 
whether or not the charterers had waived the deviation 
towards Zonguldak (as to which the evidence was insufficient) 
the two voyages provided for by the charter-party were 
severable and that a deviation on the first did not relieve the 
charterers from performance of the charter-party in respect 
of the second. The charterers appealed. 

Siesser, L.J., said that in construing the charter-party 
it had been sought to import the principles applicable to 
contracts for the sale of goods, but in such cases the question 
depended entirely on the words of the particular charter- 
party. His lordship considered that this charter-party was 
an indivisible contract. That raised the question whether 
the charterers had waived the deviation. There was not 
sufficient material to determine that. The matter would be 
sent back to the umpire to find the necessary facts. 

MacKinnon and pu Parca, L.JJ., agreed. 

CounsEL: Miller, K.C., and John Forster : 
Aske, K.C., and Mocatta. 

Souicrrors : Middleton, Lewis & Clarke ; Holman, Fenwick 
and Willan. 


[Reported by Francis H. CowpER, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Postmaster-General ». Wadsworth. 


Slesser and Luxmoore, L.JJ., and Macnaghten, J. 
4th October, 1939. 


Sir Robert 


TELEGRAPH AND TELEPHONE—TELEPHONE SUBSCRIBER 
CLAIM FOR SERVICE—CERTIFIED ACCOUNT—CONCLUSIVE 


EvipENcCE or Amount Dur—TELEGRAPH Act, 1885 
(48 & 49 Vict., ¢. 58), s. 2—TELEPHONE REGULATIONS, 
1936 (S.R. & O., 1936, No. 173), r. 18 (2). 

Appeal from the Mayor’s and City of London Court. 





In December, 1937, the defendant entered into an agreement 
with the plaintiff for the provision of a telephone service. 
The agreement was expressed to be * subject to the Statutory 
Telephone Regulations from time to time in force,” and a 
quarterly rental was set out. An account having been 
submitted, the defendant disputed certain charges for calls. 
After he had made certain payments the plaintiff contended 
that a balance of 6s. 4d. was still owing. In an action to 
recover this amount a certified account was produced. 
His Honour Judge A. R. Thomas gave judgment for the 
plaintiff. By the Telephone Regulations, 1936, r. 18 (2): 
‘In any proceedings by or against the Postmaster-General 
in relation to any sum payable under an agreement or under 
these regulations the production of a certified account of such 
sum shall be conclusive evidence of the amount thereof and 
that liability for the payment of the subscription and charges 
specified therein has been incurred.” 

Siesser, L.J., dismissing the defendant's appeal, said that 
the plaintiff relied on the certified account under r. 18 (2) of 
the Telephone Regulations, 1936, made under the authority 


of the Telephone Acts and contended that the words 
“regulations ... for determining the conditions and 


purposes on which and for which such use may be permitted ” 
(i.e., use of the telephone) in the Telegraph Act, 1885, s. 2, 
were apt to include that regulation. The regulations were 
intra vires and applied to this case. 

LuxMmoorg, L.J., and MACNAGHTEN, J., agreed. 

CounsEL: N. Lindsay ; J. Ashworth. 

Soxicirors: Alfred Slater & Co. ; 


Office. 


Solicitor to the Post 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Madeleine Vionnet et Cie v. Wells. 


Scott, Clauson and du Pareq, L.JJ. 
12th October, 1939. 


ConTRACT—CLOTHES SUPPLIED BY FRENCH CoMPANY—PRICE 
IN FRANCS—ACTION TO RECOVER PrRice—-RATE OF 
KXCHANGE—DATE FOR CALCULATION. 


Appeal from Westminster County Court. 


Between April and September, 1936, a French firm of 
dressmakers carrying on business in Paris supplied clothes 
to the value of 8,100 francs to the defendant, the price being 
due on the 24th September, 1936, when the rate of exchange 
was 76.91 francs to the £. On the Ist December, 1938, the 
company began proceedings in the High {ourt to recover 
£105 6s. 4d. the sterling equivalent of the sum of francs at 
the rate of exchange prevailing in 1936. The was 
remitted to the county court. The defendant paid £65 6s. 5d. 
into court, contending that the proper rate of exchange was 
that prevailing at the date of the writ, i.e., 176.50 francs to 
the £. His Honour Judge Dumas upheld this contention. 

Ciauson, L.J., allowing the plaintiffs’ appeal, said that 
the defendant had argued that the payment of the equivalent 
of 8,100 frances to the plaintiffs in England calculated at the 
rate of exchange prevailing at the date of that payment 
should, in fairness and reason, have the same operation with 
regard to satisfying the debt as the payment of 8,100 francs 
in France on the same day would have had (see Deutsche 
Bank v. Humphrey, 272 U.S. Rep. 517). But on the English 
authorities a creditor in respect of a debt incurred in a foreign 
currency was entitled in a suit in an English court to recover 
the equivalent of the debt in sterling calculated at the rate 
of exchange prevailing when the debt became payable. In 
the case of a claim for damages for breach of contract or of 
a claim in tort for fixed and definite damage due to conditions 
determined at a particular date, the amount of damages had 
to be assessed by reference, in the case of contract, to the 
date of breach and in the case of tort to the particular date 
for the determination of the damage. When the damages 
were primarily assessed in a foreign currency the relief given 
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in England must be calculated at the rate of exchange 
prevailing at the material date (see ** Celia”? (Owners) v. 
* Volturno” (Owners) [1921] 2 A.C. 544). No distinction could 
be drawn here in reason or principle (see In re British- 
American Continental Bank, Ltd., er parte Credit Général 
Liegeois [1922] 2 Ch. 589; 66 Soi. J. 388). There should be 
judgment for the plaintiffs for the difference between 
£105 6s. 4d. and £65 6s. 5d. 

CounseEL : Wynn Parry, K.C., and Hollins; G. T. Thompson. 

Soticirors : Rowe & Maw ; Winter & Co. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
D’Urso +. Sanson. 

sitting as an Additional Judge. 
5th October, 1939. 


Simonds, J., 


THROUGH EMPLOYER'S 
WatrcHMAN—RETURN 
DeaTH BY BURNING 

NON FIT INJURIA APPLIC- 


AT Factory 

NEGLIGENCE—AID SUMMONED BY 
TO Facrory to Ficutr Fire 
WuHetrHerR Docrrine VoLeNTI 
ABLE EMPLOYER'S LIABILITY. 


NEGLIGENCE—-FIRE 


Action for damages for negligence. 


The plaintiff was the widow of one D’Urso, who was 
employed as a skin-dresser by the defendant. In the evening 
of the 22nd May, 1958, D’Urso, who was on duty as a 
watchman at the defendant’s factory, Was seen by one, Cole, 
to run out of it shouting * Fire!” Cole was unable to help 
D’Urso, who ran back into the factory, because the gate to 
the premises slammed behind him and Cole could not open 
it from the outside. By the time the fire brigade had arrived, 
D’Urso had emerged from the factory with his clothes on fire, 
and he was so badly burnt before the flames could be 
extinguished that he died in hospital shortly afterwards. 
Simonds, J., found as a fact that the fire at the premises 
was caused by the negligence of the defendant, and that 
D’Urso met his death as a result of that fire. It was argued 
for the defendant that, even if he had been negligent, D’Urso 
had met his death, not as a result of that negligence, but by 
reason of an act for which he Was himself responsible. It 
was contended that D’Urso, by his action in returning to the 
factory, introduced a novus actus interveniens ; alternatively, 
that he met with his accident voluntarily. 

Simonps, J., said that, the inference being that D’Urso’s 
duty was to keep a watch against possible fire at the premises, 
whatever course he took was taken within the scope of his 
employment, and it was his duty, having emerged from the 
factory and summoned aid, to return and see what he could 
do in the course of his duty to preserve his employer’s premises. 
It was unnecessary to decide whether the development of the 
law which had led to the doctrine that the principle volenti 
non fit ijuria was not applicable where on a highway a 
man took reasonable steps to prevent danger to the life of 
another person extended also to the case where the act done 
was for the protection, not of life, but of property. It was 
also unnecessary to consider whether, had D’Urso abstained 
from doing what he did, his employer could have sued him 
for damages for breach of his duty. It was sufficient to say 
that a man who was, like D’Urso, employed to guard premises 
from fire performed what was his duty if, having emerged 
from the premises and so placed himself in a position of 
safety, he yet returned to what was at all times part of his 
duty, namely, to preserve the premises from fire. A man so 
acting was not a volunteer. It was all part of one transaction 
to discover the fire, take steps to put it out, go out of the 
premises and call for aid, and return to the premises to do 
what else he could to save them. On the facts, once negligence 
on the part of the defendant was found, there was no room 
either for the principle of novus actus interveniens or for the 








application of the doctrine volenti non fit injuria. The action 
succeeded. 
CounseL: R. T. 
Gilbert Paull, K.C. 
Walter J. Lark & Co. ; Davies, Arnold & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Monier Williams and L. B. Schapiro ry 


SOLICITORS : 


Goodbarne v. Buck and Another. 
Hilbery, J. 9th October, 1939. 

InNsuRANCE (Moror)—VEHICLE DRIVEN UNDER VOIDABLE 
Poticy— CoLLision—CLaIm BY INJURED PAarty—DRIVER 
MAN OF NO SUBSTANCE—CLAIM AGAINST OTHER DEFENDANT 
FoR Caustnc VEHICLE TO BE ON Roap witHoutT VALID 
Poticy——Poticy VALID AND IN ForcE uNTIL AVOIDED— 
Roap Trarric Act, 1930 (20 & 21 Geo. 5, c. 43), s. 35 (1). 
Action tried by Hilbery, ° 


The plaintiff was the widow of one James William 
Goodbarne, who died as the result of a collision on the 
26th August, 1938, with a motor van driven by the second 
defendant, W. E. Buck, who was the brother of the first 
defendant, H. A. Buck. W. E. Buck carried on a green- 
grocer’s business. As he was in financial difficulty, H. A. Buck, 
who had no interest in that business, lent him money with 
which to purchase a motor-van which was needed for the 
business. In the proposal form for the insurance policy which 
was taken out for the van, H. A. Buck was stated to be the 
registered owner, and W. E. Buck was specified as the named 
driver. H. A. Buck became the registered owner of the van 
in order to protect it from an unsatisfied judgment creditor 
of W. E. Buck. In May, 1939, Branson, J., in an action 
brought by the insurance company for the purpose, granted 
them a declaration that the policy was void on the ground of 
non-disclosure of material facts and of false statements made 
in the proposal form. The plaintiff now sued W. E. Buck 
for negligence. He being a man of no substance, she also sued 
H. A. Buck for having, as she alleged, “ knowingly caused or 
permitted ” W. E. Buck to drive the said vehicle while there 
was not in force in relation to the said driving a proper policy 
of insurance.” W. E. Buck having admitted liability, the 
question for decision was whether the claim against H. A. Buck 
was maintainable. By s. 35 of the Road Traffic Act, 1930, 
“ (1)... it shall not be lawful for any person to use, or to 
cause or permit any person to use, a motor-vehicle on a road 
unless there is in force in relation to the user of the vehicle . 
such a policy of insurance . as complies with . this 
Act.” 

Hinsery, J., said that it was established by Monk v. 
Warbey, 78 Sou. J. 783; [1935] 1 K.B. 75, that, where the 
owner of a motor vehicle allowed another person to drive it 
when no insurance policy covering that driving was in force, 
he committed a breach of the statutory duty imposed by s. 35 
of the Act of 1930, for which breach he was civilly liable. 
But, H. A. Buck not being the owner of the van, it was not 
for him to prevent W. E. Buck from using it. To say that, 
because H. A. Buck lent W. E. Buck money with which to buy 
the van, he caused him to drive it gave a false meaning to the 
word * cause.” It was, however, argued that H. A. Buck 
had lent himself to an attempt by W. E. Buck to insure the 
van in his name. He (his lordship) was not satisfied that 
either brother thought that he was taking out a policy which 
was invalid. But, even if the brothers were taken to have 
known that the answers given on the proposal form were such 
as to entitle the insurers to avoid the policy, that was a different 
thing from saying that they were taking out an invalid policy. 
The policy might have been voidable from the moment when 
it was taken out, but that was not the same as saying that 
it was void. It was a valid insurance policy until it came to 
be avoided. While, as between the immediate parties to it, 
when once a declaration of avoidance of an insurance policy 
had been made by the court, it was as though there had been 
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no policy between insurers and insured, that did not necessarily 
mean that, with regard to s. 35 (1) of the Act of 1930, the 
policy must for all purposes be regarded as never having been 
in existence at all. The fact that as between the parties the 
policy was subsequently avoided did not prevent there having 
heen in force at the time of the accident a policy in relation to 
to the user of the van at that time. Judgment was given for 
H. A. Buck without costs, and against W. E. Buck for damages 
totalling £3,300, with costs. 

CounsEL: C. M. Picciotto, K.C., and D. McIntyre; W. A. 
L. Raeburn and J. M. Symmons. 

Soxicrrors: Evill & Coleman; W. 
A. E. Wyeth & Co. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Timothy Donovan : 


Stovell v. Jameson. 


Lord Hewart, C.J., Charles and Humphreys, JJ. 
13th October, 1939. 


Gaminc—Poo. Berrinc——Money For Poots COMPETITION 
RECEIVED AT TOBACCONIST’S SHOP—-WHETHER BETTING 
TRANSACTION ErrecteED--WHETHER OFFENCE COMMITTED 


—BettinG Act, 1934 (24 & 25 Geo. 5, c. 58), s. 3. 

Appeal by case stated from a decision of Croydon Borough 
(Surrey) Justices. 

An information was preferred by a police officer against 
the respondent, Jameson, a tobacconist and confectioner, 
of Croydon, charging him with using his premises as a place 
where persons resorting thereto might effect pool betting 
transactions, contrary to s. 3 of the Betting and Lotteries 
Act, 1934. In September, 1938, Jameson was appointed a 
collector for Strang’s Pools. On four specified days in October, 
1938, persons resorted to his premises to obtain Strang’s football 
pool coupons, and on other days in October and November, 
1938, persons resorted to the premises to hand to Jameson 
completed coupons and money owing to Strang’s on 
the previous week’s coupons, in order that Jameson might 
dispatch by post the completed coupons and money to 
Strang’s offices at Edinburgh. Before dispatching money 
to Edinburgh Jameson deducted commission due to him. 
The coupons were entry forms containing the conditions 
on which they might be completed and submitted to Strang’s 
and on which Strang’s might accept or reject them. Persons 
were notified by Strang’s if their coupons were not accepted. 
By s. 3 (2) of the Betting and Lotteries Act, 1934, “‘ Save as 
is permitted by the preceding subsection, no person shall use 
any premises or cause or knowingly permit any such 
premises to be used, as a place where persons resorting thereto 
may effect pari-mutuel or pool betting transactions.” The 
magistrates were of opinion that no pool betting transactions 
had been effected at Jameson’s premises, but that such 
transactions were effected at Edinburgh if and when the 
coupons were accepted by Strang’s. The police officer 
appealed. 

Lorp Hewarrt, C.J., said that only three of the labyrinth 
of cases on the Betting Acts were more or less relevant. In 
Stoddart v. Hawke [1902] 1 K.B. 353, at p. 359, Lord Alver- 
stone spoke of what was done in that case as an “ essential 
part of the system”: in Lennox v. Stoddart [1902] 2 K.B. 21, 
at p. 33, Vaughan Williams, L.J., spoke of the acts there in 
question as being “ really a material and necessary step for the 
purpose of the receipt of the money by the defendant”; and in 
Dunning v. Swetman [1909] 1 K.B. 774, at p. 777, Lord 
Alverstone described what the respondent was doing as * that 
which was a substantial part of the business of betting — 
namely, giving a man who was invited to bet information as 
to the means by which the het could be negotiated.” 
Counsel for the respondent argued that there were, or might 
be, all kinds of preliminary steps in the task of effecting a 
betting transaction, and that the transaction was not 
* effected ” unless and until it was to all intents and purposes 








completed. He (his lordship) could not think that that was 
a fair reading of the subsection. The word “ effect ” did not 
mean carrying out a transaction to the last possible step so 
that it was a completed thing. The mischief aimed at was 
places to which people might come and make bets, which was 
only another way of saying places where a substantial part of 
the business of betting was done. Here it was quite obvious 
that, except in certain cases, moneys spent at the tobacconist’s 
shop were automatically passed on to Edinburgh. The appeal 
must be allowed. 

CuaARLEs and Humpureys, JJ., agreed. 

CounseL: G. B. McClure; G. Beyfus, K.C., and John 
Maude. 

Soxticrrors: Vardon & Corfield ; 
Metropolitan Police. 

[Reported by R.C. CALBURN, Esq., Barrister-at-Law.] 


The Solicitor to the 


Probate, Divorce and Admiralty Division. 
Astle v. Astle (by his Guardian). 
Henn Collins, J. 28th July, 1939. 
DivorcE—CRUELTY—RESPONDENT’S UNSOUNDNESS OF MIND 

—REsPONSIBILITY IN LAW FoR Conpuct—RULEs_ IN 

McNacuten’s Cas—E—PRINcIPLES OF ComMON Law APPLIED 

—MAtTRIMONIAL Causes Act, 1937 (1 Edw. 8 and 1 Geo. 6, 

c. 57), 8. 2. 

This was a wife’s defended petition for dissolution of 
marriage on the ground of cruelty. The defence was a denial 
of the alleged acts of cruelty and a plea that if the said ..cts of 
cruelty had been committed the respondent was of unsound 
mind, and did not know the nature and quality of the acts 
he was committing. 

Henn Cottins, J., in giving judgment, said that the parties 
were married on 12th April, 1927, and had lived together as 
man and wife for some three weeks only, when the respondent 
began a series of violent, even murderous, assaults upon his 
wife, and, incidentally, upon others. On 16th June, 1927, 
the respondent was certified as insane and received into 
Cheadle Mental Hospital, suffering from acute mania. There 
he improved, and was allowed out on parole from time to time, 
and on one of these occasions told his wife that he had decided 
to kill her and to commit suicide. The petitioner was, of 
course, terribly alarmed, but with great presence of mind 
pretended to agree with him, and eventually persuaded him to 
to go back to the hospital. From that institution he was 
discharged on 6th October, 1927, but his, wife did not live 
with him, as she was afraid to do so. In March, 1931, while 
he was at liberty, and not under certificate, he came to the 
house in which his wife was living, and uttered threats of 
violence towards her and her family, which, in view of her 
past experience, caused the wife such real apprehension that 
she sought police protection. In October, 1937, the 
respondent was again certified, and had been under restraint 
ever since. In those circumstances it was naturally conceded 
that the wife had been the victim of cruelty, if cruelty is to be 
judged only from the standpoint of the one who suffers from 
the acts complained of. If, on the other hand, intention on 
the part of the actor was a necessary element of cruelty in a 
matrimonial suit, there would be no cruelty if the state of 
the respondent’s mind were such that he did not know the 
nature and quality of his acts, and since he (his lordship) had 
come to the conclusion upon the facts that the respondent 
did not, by reason of disease of the mind, know, at the time 
he was committing them, the nature and quality of the acts 
which he committed in 1927, he had to decide which of those 
two contentions was right in respect of those acts. The point 
appeared not to be covered by direct authority. [His lord- 
ship here referred to Hanbury v. Hanbury (1892), 8 T.L.R. 559 ; 
previous proceedings [1892] P. 222.] The argument in favour 
of the view that a petitioner was entitled to relief on the 
ground of cruelty, although the acts complained of were the 
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outcome of insanity, ran thus: none of the accepted tests 
of cruelty in matrimonial causes took account of anything 
but the effect upon the victim, or indicated that the acts must 
be knowingly or wilfully done. That was only to be expected, 
the argument ran, because the cases showed that the primary, 
if not the only, ground upon which the court intervened in a 
case of cruelty was for the protection of the injured spouse. 
If, from the disposition and circumstances of the respondent, 
the petitioner was likely again to be exposed to similar 
treatment, unless the spouses were judicially separated, a 
separation was decreed without inquiring whether the 
respondent's actions proceeded from malignity or other cause. 
Hence it came about that, if the respondent's actions were 
caused by recurrent fits of insanity, with intervals during 
which there would be no excuse for non-cohabitation, a decree 
would be granted, but, if the insanity were such as to require 
permanent restraint, then, and then only, would a decree be 
refused, the Lunacy Laws being assumed to afford a sufficient 
protection. That was a not unfair summary of the cases, 
if it be added that no case had been called to his attention in 
which a decree had been refused on the ground of the 
respondent’s insanity. Then, the argument continued, there 
was nothing in the Matrimonial Causes Act, 1937, to alter the 
quality of cruelty, the only alteration in that regard being 
the nature of the available relief. Where the discretionary 
remedy by judicial separation would have been afforded, a 
decree of dissolution, subject only to the discretionary bars, 
must now be granted. That was a formidable argument and 
one which he had found attractive, but he had come to the 
conclusion that he could not accept it. To begin with, to do 
so would be to introduce or to establish in the Divorce Division 
a measure of legal responsibility not applied in any 
other court. On the facts of the case the respondent would 
not be held answerable outside the Divorce Division, either 
civilly or criminally, for his assaults, and it was, therefore, 
a very strong step to say that in the Divorce Division by those 
self-same acts the respondent had done something which was 
in the Divorce Division not only an offence but might, and 
indeed must, since divorce was not a discretionary remedy, 
alter his civil status. The argument proceeded upon the 
footing that, short at any rate of insanity of such a degree 
as left no hope of recovery but necessitated permanent 
confinement, the Divorce Division had not taken cogni ance 
of the state of the respondent’s mind. That doctrine had 
its most forcible expression in Lord Stowell’s judgment in 
Kirkman v. Kirkman (1807), 1 Hag. Con. 409, where he said: 
“The persons of both parties must be protected from 
violence If that safety is endangered by violent and 
disorderly affections of the mind it is the same in its effects 
as if it proceeded from malignity alone; and it cannot be 
necessary that, in order to obtain the protection of the court, 
it should be made to appear to proceed from malignity.” 
In none of the cases was the test of legal responsibility, which 
was established in McNaghten’s Case (1843), 10 Cl. & Fir. 200, 
sub nom. McNaughten’s Case, 4 State Tr. (N.s.) 84, applied to 
the respondent’s state of mind. Possibly the evidence in those 
cases would have been differently marshalled if the test applied 
in McNaghten’s Case had been its focus. But, taking the 
evidence in the earlier cases as it was to be gathered in the 
reports, in no case was he satisfied that the evidence was 
such as to establish that the respondent did not know the 
nature and quality of his or her acts. He did not, therefore, 
regard those cases as authority for the proposition that, in the 
Divorce Division, there was no degree of insanity which would 
afford an answer. There was one other consideration which 
pointed in the same direction. The words * treated with 
cruelty ” ins. 2 of the Matrimonial Causes Act, 1937, on which 
the petition was based, seemed to connote a conscious action, 
and appeared to indicate an action of which the doer knew the 
nature and quality. The indication might not be strong, and 
was probably not strong enough to found upon it an exception 
to the general rule of law. However, the reverse was the case. 





The presumption was against the exception, and the indica- 
tion pointed in the same direction. He had said that his 
conclusion of fact was that the respondent did not know the 
nature and quality of the acts which he committed in the year 
1927, and since, in his (his lordship’s) judgment, intention or 
malignity was an essential ingredient in cruelty, if those acts 
stood alone, the petitioner could not be granted relief. How- 
ever, there was a threat in March, 1931. On that occasion 
the respondent came to the house where his wife was living 
and shouted that, though they might think themselves safe, 
neither his wife nor her family would live much longer. What 
was the respondent’s state of mind at that date ? He had been 
at liberty since October, 1927, and remained at liberty till 
October, 1936, some five and a half years after this threat, 
and, so far as he (his lordship) was aware, was sufficiently 
master of himself to commit no violence during that time. 
On the occasion in question there was no superior force to 
prevent him carrying out his threat; nothing, in fact, but 
his own self-restraint. Of course, it did not follow from 
that that he knew he was uttering a threat, but it seemed 
probable that he did. Upon that view of the facts he was 
responsible in law for what he then did. The next question 
was whether that isolated act of cruelty was of such gravity as 
to justify a decree in the petitioner's favour. If he (his 
lordship) were to regard it as a single isolated act from the 
petitioner's point of view, an act without any antecedent 
history, he should probably answer in the negative, but to do 
so would be, he thought, to take an artificial and technical 
view, and to lose sight of the realities of the case. With her 
past experience in mind, the threat had a reality and force 
out of all proportion to that which it would have had if the 
respondent had not already made attempts on the petitioner’s 
life. The earlier history must be taken into account, not as 
aggravating the quality of the respondent’s single act of 
cruelty, but as aggravating its consequences. For those 
consequences the respondent was, in his (his lordship’s) 
opinion, responsible. The case might be compared with 
those, not unfamiliar in the criminal courts, where far graver 
consequences than would have been anticipated had followed 
some slight assault, owing to some physical infirmity of the 
victim. For those reasons the petitioner was entitled to the 
relief which she claimed. 

CounsEL: Roland Adams, for the petitioner; Theodore 
Turner, for the respondent. 

Soticrrors : Haslewood, Hare & Co., for Lake, New and 
Ellis, Stockport: The Official Solicitor. 

[Reported by J. F. COMPTON-MILLER, Esq., Barrister-at-Law.| 
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War Legislation. 


(Supplementary List, in alphabetical order, to those published 
week by week in THE SOLICITORS’ JOURNAL, commencing the 
16th September to Ath November, inclusive.) 

Progress of Bills. 
House of Lords. 
Chartered and Other Bodies (Temporary Provisions) Bill 
{H.L.]. 

In Committee. 

Prices of Goods Bill [H.C. }. 

Read Third Time. 


House of Commons. 


National Loans Bill | H.C. }. 
Read Second Time. {9th November. 
Restriction of Advertisement’ (War Risks Insurance) Bill 
[H.C.]}. 
Read Second Time. 
Water Supply Bill [H.C.]. 
Read Third Time. {7th November. 


Statutory Rules and Orders. 
No. 1534. Compensation (Defence). Notice of Claim (No. 2) 
Rules, dated November 1. 


No. 1538. Courts (Emergency Powers) (Northern Ireland) 
(No. 2) Rules, dated October 30, 








{9th November. 


{9th November. 


{9th November. 
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Customs. The Export of Goods (Prohibition) 
(No. 2) Order, 1939, Amendment (No. 8) Order, 
dated October 31. 

Customs. The Export of Goods (Prohibition) 
(No. 2) Order, 1939, Amendment (No. 9) Order, 
dated November 2. 

Customs. The Import (Certificates of Origin and 
Interest) Order, dated October 26. 

— Powers (Defence). The Coal Prices 
(Inland Supply) Order, dated November 3. 

Smergency Powers (Defence). The Retail Coal 


No. 1532. 


Prices (Northern Ireland) Order, dated 
October 26. 

No. 1554. Emergency Powers (Defence). The Eggs 
(Maximum Prices) (No. 4) Order, dated 


November 3. 

Emergency Powers (Defence). 
Committees (Registration of 
Order, dated November 3. 

Emergency Powers (Defence). The Control of 
Flax (No. 6) Order, dated November 1. 

Emergency Powers (Defence). The Control of 
Hides and Skins (No. 5) Order, dated October 31. 

Emergency Powers (Defence). The Control of 


The Food Control 
Establishments) 


No. 1553. 


No. 1542. 
No. 1526. 


No. 1556. 


Hides and Skins (No. 6) Order, dated 
November 2. 
No. 1533. Emergency Powers (Defence). The Control of 


Iron and Steel (No. 4) Order, dated October 31. 

Emergency Powers (Defence). The Control of 
Leather (No. 1) Order, dated October 31. 

Smergency Powers (Defence). The Control of 
Noise (Defence) (No. 2) Order, dated October 31. 

Emergency Powers (Defence). The Control of 
Noise (Defence) (Northern Ireland) (No. 2) 
Order, dated November 1. 

Emergency Powers (Defence). 
Shirts Order, 1939, Revocation 
October 30. 

Kmergency Powers (Defence). The Control of 
Tung Oil (China Wood Oil) (No. 1) Order, dated 
October 27. 

Emergency Powers (Defence). 
of Lands (Amendment) (No. 
October 12. 

Kmergency Powers (Defence). The Defence (War 
Risks Insurance) Regulations (Amendment 
(No. 2) Order in Council, dated November 3. 

Emergency Powers (Defence). Docks and 
Harbours. The Petroleum Spirit (River Thames) 
Order, dated October 23. 

Emergency Powers (Defence). Docks and 
Harbours. The Petroleum Spirit in Harbours 
(Manchester Ship Canal) Order, dated October 

Kmergency Powers (Defence). The Wheat (Prices) 
Order, dated October 30. 

National Service (Armed Forces) (Postponement 
Certificates) Regulations, dated October 24. 
National Service (Armed Forces) (Isle of Man) 

Order in Council, dated October 27. 


No. 1525. 
No. 1544. 
No. 1555. 


The Control of 
Order, dated 


No. 1528. 


No. 1522. 


The Cultivation 
1) Order, dated 


No. 1523. 


No, 1543. 


No. 1527. 
No. 1541. 
No. 1546. 


No. 1209. Petroleum-Spirit (Conveyance) Regulations, dated 
October 30. 
No. 1531. Solicitor, Order in Council, dated October 27, 


applying s. 35 of the Solicitors Act, 1932 to 
Northern Rhodesia. 
Trading with the Enemy (Specified Persons) 
(Amendment) (No. 2) Order, dated November lL. 
Trading with the Enemy. Transfer of Securities 
to Enemy Subjects. Licence, dated October 30. 
War Risks (Commodity Insurance) (No. 3) Order; 
dated October 28. 
No. 1517 /S. 109. Workmen’s Compensation (‘Transfer of 
Funds) Act, 1927. Act of Sederunt, dated 
October 10, to regulate Proceedings under the 
Act. 
Provisional Rules and Orders. 
Electricity. The Central Electricity Board (Civil 
Borrowing Regulations, dated October 23. 
Supreme Court, England. The Circuit (Monmouthshire) Order 
in Council, dated October 27. 
Circulars, ete. 
Stationery Office. 


List of Emergency Acts and Statutory Rules and Orders, issued 
and in the press. Revised to November 1, 1939. (An 
Index to the numerous Regulations made under the Civil 


No. 1537. 
No. 1516. 


No. 1520. 


Defence) 





Defence Act and other War legislation. The Regulations 
are grouped under the subject to which they relate.) 


Copies of the above Acts, Bills, S.R. & O.’s, ete., can be 
obtained through The Solicitors’ Law Stationery Society, Ltd., 
22, Chancery Lane, London, W.C.2, and Branches. 








Rules and Orders. 
1939, No. 1296. 
COMPENSATION (DEFENCE). 
COMPENSATION (DEFENCE) NOTICE OF CLAIM RULES. 
1939, DATED SEPTEMBER 27, 1939, MADE BY THE 
TREASURY UNDER SECTION Il OF THE COMPENSATION 
(DEFENCE) Act, 1939 (2 & 3 GEO. 6. Cc. 75). 

The Lords Commissioners of His Majesty’s Treasury, in 
pursuance of the powers conferred upon Them by sections 11 
and 13 of the Compensation (Defence) Act, 1939, hereby make 
the following Rules :— 

1. Claims for compensation or for apportionment of com- 
pensation under the said Act, other than claims for compensa- 
tion or apportionment in respect of the requisition or 
acquisition of vessels or aircraft or in respect of the requisition 
of space or accommodation in a ship or aircraft, shall be 
made by notice in accordance with the forms specified in 
relation to such claims respectively in the Schedule hereto. 

2. Every such notice of claim shall be signed by the Claimant 
or by a person duly authorised by the Claimant on his behalf 
and shall be delivered to such person as the competent 
authority by whom the requisition or acquisition was effected 
shall direct, or failing any such directions to the competent 
authority. 

3. These Rules may be cited as The Compensation (Defence) 
Notice of Claim Rules, 1939. 

Dated the 27th day of September, 1939. 

Patrick Munro, 
James Edmondson, 
Two of the Lords Commissioners of 
His Majesty’s Treasury. 
SCHEDULE. 
FORM 1. 
COMPENSATION (DEFENCE) AcT, 1939. 
Requisition No. 
(N.B.—This form should be completed in duplicate and both 
copies sent to A 
NOTICE OF CLAIM FOR COMPENSATION UNDER SECTION 2 (1) 
(a) (¢) AND (d) OF THE ACT IN RESPECT OF THE TAKING OF 
POSSESSION OF LAND AND /OR BUILDINGS ON BEHALF 
OF His MAJESTY. 
(1) Name of Claimant. 
Address 
Business or description. 
(2) Situation area and precise descrip- 
tion of the land and /or buildings 
requisitioned with plan if available. ° 
(If agricultural land state how much 
is arable and how much pasture). 

Area of any adjoining land of the 
claimant of which possession had 
not been taken. 

Buildings or parts of buildings on 
the land of which possession has not 
been taken. 

Nature of interest. 

If owner-occupier, state date of 
last known letting and give short 
particulars thereof. 

If tenant, state 
(a) Landlord’s name and address. 

(b) Nature of tenancy or lease. 
(c) Date of tenancy or lease and 


ny 2 
THE 


~ 
~— 


short particulars and = any 
special covenants or circum- 
stances. 

(d) How determinable and term 
unexpired, 


(e) Rent payable. 

(f) Who is responsible for 
(1) tenant’s rates and taxes. 
(2) repairs. 
(3) insurance. 
(4) other expenses or outgoings, 

if any. 
(4) (a) Rateable value. 
(b) Net assessement for Schedule A 
Income Tax. 





854 


THE SOLICITORS’ JOURNAL. 





November 11, 1939 








(5) Particulars of mortgages, charges or 
other incumbrances, stating names 
and addresses of mortgagees, 
chargees or incumbrancers. 

(6) Particulars of 
(a) Land Tax. 

(6) Tithe Redemption Annuity or 
Corn Rent. 

(c) Land Drainage Rates. 

(d) Other outgoings, if any. 


(7) Particulars, in case of agricultural 
land, of the holding giving details 
in respect of 
(a4) Things previously done for the 

purpose of the cultivation of the 
Jand and 
(b) Seeds 

Tillages 
Growing Crops 
Unexhausted Manures 
Other similar matters. 

(8) Date possession taken by com- 


petent authority. 
(9) Particulars of claim, showing how 
the amount claimed under each of 


the below mentioned heads is 
calculated 
(4) In respect of compensation 


under Section 2 (1) (a@). 

(b) In the case of agricultural land 
the amount payable by an 
incoming tenant under Section 2 
(1) (ce). 

(c) In respect of expenses incurred 
in complying with directions 
(Section 2 (1) (d)). 

DATED the 
Signature of Claimant 


day of 19 


Name and address of Solicitor (if any) 
Name and address of Surveyor (if any) 


This form is not to be used for claiming compensation for 
making good damage under Section 2 (1) (b) (see Form 2) or 


for the requisition or acquisition of goods (see Form 5). 


FORM 2. 
(‘OMPENSATION (DEFEN( i) 
Requisition No. 
This form should be completed in duplicate and both 
copies sent to +) 


AcT, 1939. 


(N.B. 


NorTicE OF CLAIM FOR MAKING GOOD DAMAGE UNDER 
SECTION 2 (1) (b) OF THE ACT IN RESPECT OF THE TAKING 
OF POSSESSION OF LAND AND /OR BUILDINGS ON BEHALF 
oF His MAJESTY. 


(1) Name of Claimant 
Address 
Business or description. 


(2) Situation and precise description of 
the property requisitioned. 

(3) Nature of interest. 

(14) Value of land and/or buildings 
requisitioned at date of taking 
possession. 

(5) Particulars of mortgages, charges or 


other incumbrances, stating names 
and addresses of  mortgagees, 
chargees or other incumbrancers. 
(6) Date possession taken by com- 
petent authority. 
(7) Date possession relinquished. 
(8) Particulars of claim showing in 
detail 
(a) the items of damage occurring 
to the land and/or buildings 
during the period of possession 
in respect of which compensa- 
tion is claimed. 
the amount claimed as equal to 
the cost of making good each of 
such items of damage. 


(b 


DATED the 

Signature of Claimant 
Name and address of Solicitor (if any) 
Name and address of Surveyor (if any) 


day of 19 








FORM 3. 
COMPENSATION (DEFENCE) Act, 1939. 
Requisition No. 
This form should be completed in duplicate and both 
copies sent to .) 


(N.B. 


CLAIM BY AN OCCUPIER OF LAND UNDER 
ACT IN RESPECT OF THE DOING 
AND /OR BUILDINGS ON BEHALF 


NOTICE OF 
SECTION 3 (2) OF THE 
OF WORK ON THE LAND 
oF His MAJESTY. 


Name of Claimant 
Address 
Business or description. 

(2) Situation and precise description of 
the property. 

(3) Nature of Interest 

If owner-occupier state date of 
last known letting and give short 
particulars thereof, 

if tenant, state 

(a) Landlord’s name and address. 

(6) Nature of tenancy or lease. 

(c) Date of tenancy or lease and 
short particulars and any special 
covenants or circumstances, 

(d) tiow determinable and term 
unexpired. 

(e) Rent payable. 

(f) Who is responsible for 

(1) tenant’s rates and taxes. 
(2) repairs. 

(3) insurance. 

(1) other expenses or 


goings, if any. 


(1 


out- 


(4) Particulars of mortgages, charges or 
other incumbrances, stating names 
and addresses of  mortgagees, 
chargees or incumbrancers. 

(5) Particulars of work done on the 
land and /or buildings. 

(6) Particulars of Claim showing the 


amount calculated in respect of 

(a) the annual value of the land 
and jor buildings if the work 
had not been done. 

(6) the diminution of the annual 
value of the land and /or build- 
ings ascribable to the doing of 
the work. 

DATED the 

Signature of Claimant 
Name and address of Solicitor (if any) 
Name and address of Surveyor (if any) 


day of ly 


FORM 4. 
COMPENSATION (DEFENCE) AcT, 1939. 
tequisition No. 
This form should be completed in duplicate and both 
copies sent to .) 


(N.B. 


NOTICE OF CLAIM UNDER SECTION 3 (4) OF THE ACT IN RESPECT 
OF THE DEPRECIATION IN VALUE OF AN ESTATE OK 
INTEREST IN LAND BY THE DOING OF WORK ON THE LAND 
AND OR BUILDINGS ON BEHALF OF His MAJESTY. 

(1) Name of Claimant 

Address 
Business or description. 

(2) Situation and precise description of 
the property. 

(3) Nature of estate or interest of the 
Claimant. 

(4) Particulars of mortgages, charges or 

incumbrances on that estate or 

interest, stating the names and 
addresses of mortgagees, chargees 
or incumbrancers. 

Particulars of work done on 

land and or buildings. 

(6) Particulars of Claim showing 
(a) how the value of the estate or 

interest has depreciated by the 
doing of the work. 
(b) the amount of such depreciation. 

DATED the day of Io 

Signature of Claimant 

Name and address of Solicitor (if any) 


the 


oe] 
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FORM 5. 
COMPENSATION (DEFENCE) Act, 1939. 
Requisition No. 
(N.B.—This form should be completed in duplicate and both 
copies sent to 


NOTICE OF CLAIM UNDER SECTION 6 OF THE ACT IN RESPECT 
OF THE REQUISITION OR ACQUISITION OF GOODS ON 
BEHALF OF Hiis MAJESTY. 


(1) Name of Claimant 
Address 
Business or description. 

2) Description of goods requisitioned 
or acquired. (If required by the 
competent authority items to be set 
out in the annexed Schedule 
arranged in such categories as the 
authority may require.) 

(3) Premises in which goods’ were 
situate at the date of requisition or 
acquisition. 

(4) Nature of Claimant’s interest in the 
goods. 

(5) Name and address of owner, if other 
than Claimant. 

(6) Date of requisition or acquisition 
by competent authority. 

(7) Condition of goods at the time of 
requisition or acquisition if not 
specified in a schedule. 

(8) If goods are in Claimant’s possession 
under a hire-purchase agreement, 
is apportionment claimed under 
Section 183 and to what amount ? 

(9) Particulars of Claim showing 
(a) Any particulars required for the 

purposes of Subsection (2) of 
Section 6. 

(6) The total amount of compensa- 
tion claimed in respect of the 
requisition or acquisition of the 
goods giving details of how the 
amount is made up unless 
details are given in a schedule. 
The amount of any claim made 
in respect of expenses reason- 
ably incurred for the purpose 
of compliance with any direc- 
tions given on behalf of His 
Majesty in connection with the 
requisition or acquisition. 
DATED the day of 1y 
Signature of Claimant 
Name and address of Solicitor (if any) 

Name and address of Surveyor (if any) 


hl 
~ 


FORM 6. 
COMPENSATION (DEFENCE) AcT, L939. 
Requisition No. 
(N.B.—This form should be completed in duplicate and 
both copies sent to “) 


NOTICE OF CLAIM UNDER SECTION £ OF THE ACT IN RESPECT 
OF THE REQULSITION OF A VEHICLE ON BEHALF OF IIIs 
MAJESTY. 


(1) Name of Claimant 
Address 
Business or description. 
(2) Nature of Claimant’s interest in the 
vehicle. 
(3) Name and address of owner, if other 
than Claimant. 
(1) Description of vehicle requisitioned 
showing 
(4) index mark and registration 
number 
(b) make 
(c) unladen weight 
(d) date of first registration. 
Date of requisition by competent 
authority. 
If vehicle is in Claimant’s posses- 
sion under a hire-purchase agrec- 
ment, is apportionment of com- 
pensation claimed under Section 13 
and to what amount ? 


(6 


~~ 





(7) Particulars of claim showing sep- 
arately the amounts, if any, claimed 
under paragraphs (a), (b), (ec), (d) 
and (e) of Section 4 (1) of the Act 
and showing, in the case of a claim 
under paragraph (c) or (d), whether 
damages in consequence of war 
operations is included. 

DATED the day of 19 

Signature of Claimant 

Name and address of Solicitor (if any) 

Name and address of Surveyor (if any) 


FORM 7. 
COMPENSATION (DEFENCE) AcT, 1939. 
Requisition No. 
(N.B.—This form should be completed in duplicate and both 
copies sent to a 


NovrickE OF CLAIM UNDER SECTION 4 (7) OF THE ACT IN RESPECT 
OF THE ACQUISITION OF A VEHICLE ON BEHALF OF I{is 
MAJESTY. 


(lL) Name of Claimant 
Address 
Business or description. 
(2) Nature of Claimant’s interest in the 
vehicle. 
(3) Name and address of owner, if other 
than Claimant. 
(4) Description of vehicle acquired 


showing 
(4) index mark and registration 
number 


(b) make 
(c) unladen weight 
(d) date of first registration. 

(5) If previously requisitioned, scrial 
number of requisition. 

(6) Date of acquisition by competent 
authority. 

(7) Date of acquisition by the Claimait 
and price paid by him. 

(8) If vehicle is in Claimant's posses- 
sion under a hire-purchase agrec- 
ment, is apportionment claimed 
under Section 13 and to what 
amount ? 

(9) Particulars of claim. 

DATED the day of 

Signature of Claimant 

Name and address of Solicitor (if any) 





IN THE HIGH COURT OF JUSTICE. 
PROBATE, DIVORCE AND ADMIRALTY DIVISION, 
NOTICE. 

By order of the President, and until fufther order, the 
offices of the Principal Probate Registry and the Divorce 
Registry will, on and after the 20th November 1939, be open 
from 9.30 a.m. to 3.30 p.m. on weekdays other than Saturdays 

and from 9.30 a.m. to 1 p.m. on Saturdays. 
H. F. O. Norsury, 
Senior Registrar. 
3rd November, 1959. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve the appointment 
of Mr. JOHN Verity, Puisne Judge, British Guiana, to be 
Chief Justice of Zanzibar, in succession to Sir Charles Ewan 
Law, who was recently appointed Chief Justice of Northern 
Rhodesia. 

The Colonial Office announce that the King has been 
pleased to approve the appointment of Mr. AMBROSE HENRY 
Wess, K.C., Chief Justice of Sierra Leone, to be Chief Justice 
of Tanganyika on the retirement of Sir Llewelyn Dalton. 

Mr. J. fF. GreGG, Senior Assistant Solicitor to the Hiudders- 
field Corporation, has been appointed Deputy Town Clerk 
of York. Mr. Gregg was admitted a solicitor in 1935. 

Sir Fenix Casse.. K.C.. has been elected master of the 
Musicians Company. The wardens are Sir FELIX Vicor 
SCHUSTER and Mr. A. W. FitzsIMMONs. 
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Notes. 


Newport on 6th November of the 
break with tradition at 


The inauguration at 
Monmouthshire Assizes marked a 
the ancient borough of Monmouth, where the Assize Courts 
had been held for three or four centuries. It was appropriate 
that Mr. Justice Lawrence should inaugurate the first Newport 
Assizes, for he is by descent a Monmouthshire man. The 
opening of the Law Courts was performed by the Mayor, 
Alderman J. R. Wardell, who used a golden key 


The Directors of the Legal General ‘Sinaia Society 
Limited have declared an interim dividend in respect of the 
year 1939 at the rate of Is. per share, less tax at 7s. in the 
pound payable on the Ist January, 1940. Hitherto, dividends 
have been paid free of tax, and on the Ist January last the 
interim dividend in respect of the year 1938 was 9d. per share, 
which was then the equivaient of is. 0-4d. gross. The transfer 
books and share registers will be closed from the 14th to the 
31st December inclusive. The registered office of the Society 
has been moved temporarily to Aldwych House, Aldwych, 
London, W.C.2. 


Wills and Bequests. 


Mr. Harold Coster Dryland, solicitor, of Reading, left 
£10,972, with net personalty £8,442. 
Mr. John Ellison, J.P., solicitor, of Sutton Coldfield, left 


£20,104, with net personalty £18,166. 
Mr. George Washington Fox, solicitor, of Kingston Hill. 
Surrey, left £28,505, with net personalty £5,752. 


Mr. Richard Congreve Hildebrand Geddes, Barrister-at-Law, 
of Roehampton, left £19,278, with net personalty £19,134. 
Subject to a life interest he left £100 to Miss Smallwood’s 
Society for Assisting Ladies in Reduced Circumstances, 
Malvern. 

Mr. Herbert Johnson Gedge, solicitor, 
W., late of Hong-Kong, left £138,476, 
£112,810. 

Mr. Douglas James Glenister, 
£13,395, with net personalty £13 

Mr. Henry Greenway, solicitor, 
with net personalty £9,093. 

Mr. Charles Joseph 


of Montagu Square, 
with net personalty 


solicitor, of Kastbourne, left 


261. 


of Newquay, left £10,849, 


Grove, solicitor, of Hammersmith, and 


formerly of High Holborn, W.C., left £16,622. with net 
personalty £16,563. 

Mr. Harry Garforth Hall, J.P., of Ashton-under-Lyne, 
Registrar of Ashton County Court, left £18,106, with net 


personalty £17,849. 

Mr. Herbert Francis Manisty, K.C.. of 4, Hornton Street, 
W.., for thirty-four years Recorder of Berwick-on-Tweed, left 
£16,796, with net personalty £16,581. He left: £2,000 to 
Westminster School Society, for the benefit of the school ; 
£1,000 to Trinity Hall, Cambridge, desiring that it should be 
used to found a legal scholarship ; £200 to Berwick Infirmary ; 
and £50 to the Barristers’ Benevolent Association. 

Mr. Patrick James McKnight, solicitor, of Dresden, Stoke- 
on-Trent, left £18,214, with net personalty £12,665. 








Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL CouRtT Mr. JusTICcE 
Date Rora. No. I. FARWELL. 
Mr. Mr. Mr. 
Nov. 13 Ritchie Blaker Andrews 
» 14 Blaker More Jones 
» 15 More Reader titchie 
» 16 Reader Andrews Blaker 
ae tf Andrews Jones More 
» 18 Jones Ritchie Reader 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SIMONDs. CROSSMAN. Morron. 
DATE Non- Non- 
Witness. Witness. Witness. Witness. 
Mr. Mr. Mr. Mr. 
Nov. 13 More Ritchie Jones Reader 
» 14 Reader Blaker Ritchie Andrews 
» 15 Andrews More Blaker Jones 
> 16 Jones Reader More Ritchie 
ee | Ritchie Andrews Reader Blaker 
» 18 Blaker Jones Andrews More 








Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 2%» Next London Stock 
Exchange Settlement, Thursday, 23rd November, 1939. 


: YT Middle | pigg _¢ APproxi- 
Div. Price Interest Mate Yield 
Months. 8 Nov Yield. with 
193 redempticn 
ENGLISH GOVERNMENT ween £8 d. £8. d. 
Consols 4% 1957 or after .. : 103 817 «1 8 A OO 
Consols 24% .. ; * 3a50 684 313 0 — 
War Loan 34% 1952 or after : JD 92 |316 1 “= 
Funding 4% Loan 1960-90 .. .. MN 105$;31510'3 12 2 
Funding 3% Loan 1959-69 .. AO 92 3 5 3'3 810 
Funding 23% Loan 1952-57 JD 92xd 219 9 3 611 
Funding 24% Loan 1956-61 AO 855 218 6 3 9 8 
Victory 4% Loan Av. life 21 years MS 1055 31510 312 6 
Convenes | 5% Loan 1944-64 MN 107 412 8/217 7 
Conversion 34% Loan 1961 or after AO 923 315 8 — 
Conversion 3% Loan 1948-53 MS 97 3110/3 5 9 
Conversion 24% Loan 1944-49 AO % |212 8/3 2 4 
National Defence Loan 3% 1954-58 JJ 92'3 28/3 6 1 
Local Loans 3% Stock 1912 or after JAJO 79} 315 3 — 
Bank Stock .. --. AO 312 | 3 16 ll — 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after .. JJ 74 $14 4 — 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after y JJ 80 31 O — 
India 44% 1950-55 .. MN 103 475 43 0 
India 34% 1931 or after . JAJO 81 | 4 6 5 — 
India 3% 1948 or after “s .. JAJO 69 | 4 611 — 
Sudan 44% 1939-73 Av. life27 years FA 105 45 9 4 3 9 
Sudan 4% 1974 Red. in part after 1950 MN 1035 317 4 312 2 
Tanganyika 4% Guaranteed 1951-71 FA 102 318 5 315 6 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 104 4 6 6 210 O 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 87 217 6 311 7 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ, 94/43 9/4 5 3 
Australia (Commonw’th) 3% 1955-58 AO. 814 fia Filia 603 
*Canada 4% 1953-58 - .. MS 1064 315 3 8 2 
Natal 3% 1929. a - JJ, 9441/3 3 6/315 5 
New South Wales 34% 1930- 50 — JJ 9: 2 315 8|4 7 6 
New Zealand 3% 1945 bia AO 883/13 710 5 911 
Nigeria 4% 1963 ne ry .. AO 9934 05°40 8 
Queensland 34% 1950-70... es JJ 844 4 210 4 810 
South Africa 34% 1953-73 JD 974 31110 312 7 
Victoria 34% 1929-49 AO 903 317 4°'414 4 
CORPORATION STOCKS 
Birmingham 3% 1947 or after a JI 74h 4 0 6 — 
Croydon 3% 1940-60 .. ee ae AO 85 310 7\|\42 4 
Essex County 34% 1952-72 .. -- JD 974'31110 312 9 
Leeds 3% 1927 or after - ; JJ 757 4 0 0 — 
Liverpool 33% Redeemable by agree- 
ment with holders or by purchase.. JAJO 88 319 7 == 
Londen County 2}% Consolidated 
Stock after 1920 at option of Corp. MJSD 65 = 3 16 I1 = 
London County 3% Consolidated 
Stock after 1920 at option of 7 MJSD, 77 31711 am 
Manchester 3% 1941 or after FA 745 4 0 6 =e 
Metropolitan Consd. 24% 1920-49 .. MJSD 93) 213 6.3 5 5 
Metropolitan Water Board 3% “A” 2 
1963-2003 .. - AO! 773;317 5\319 6 
Do. do. 3% “ B”’ 1934-2003 MS 803 314 6 316 3 
Do. do. 3% “ E” 1953-73 JI 85 310 7 31510 
*Middlesex County Council 4% 1952- 72 MN 1017 319 2 318 0 
* Do. do. 44% 1950-70... ‘ MN 105 45 9 318 6 
Nottingham 3% Irredeemable . MN 754 319 6 ii 
Sheffield Corp. 34% 1968. _ JI 95 313 81315 9 
ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JJ) 974 4 2 _ 
Gt. Western Rly. 44% Debenture .. JJ 1034 4 61 sina 
Gt. Western Rly. 5% Debenture .. JJ 1123 4 81 po 
Gt. Western Rly. 5% Rent Charge... FA 106 414 4 dass 
Gt. Western Rly. 5% Cons. Guaranteed MA 103 417 1 7s 
Gt. Western Rly. 5% Preference MA s2 6 111 init 
Southern Rly. rg Debenture JI 973 4 2 1 _ 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 101 31810 318 O 
Southern Rly. 5 , Guaranteed MA 105 415 3 pees 
Southern Rly. 30 Preference MA s4 /519 1 sin 


* Not available to Trustees over par. 

+ Minimum price. 

t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 

















